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United States Court of Appeals 

For the District of Columbia Circuit. 


Xo. 10,093. 


REYNOLDS CORPORATION, a corporation, Appellant, 

v. 

DAVID A. MORSE, JOHN W. GIBSON, WILLIAM R. 
McCOMB, ET AL., Appellees. 


Appeal from an Order of the United States District Court 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from an order (App. pp. 19-20) of the 
District Court for the District of Columbia dismissing the 
complaint (App. pp. 1-9) in a declaratory judgment action 
commenced by the appellant pursuant to Section 274d of 
the Judicial Code (Act of Mar. 31,1911, c. 231, as amended, 
28 U. S. C. 400). The order was entered December 9,1948, 
and notice of appeal (App. p. 21) was filed the same day. 



9 


The jurisdiction of the District Court is based on Section 
24 of the Judicial Code (28 U. S. C. 41(1)). This appeal is 
taken pursuant to Rule 73 of the Rule of Civil Procedure. 

STATEMENT OF CASE. 

There is no issue of fact in this case, the complaint having 
been dismissed as insufficient on its face. The case in¬ 
volves two clearcut questions of law, each requiring only- 
statutory interpretation: 

1 . Arc actions by the United States for liquidated 
damages under the Walsh-Healey Act 1 barred by the 
Portal-to-Portal Act of 1947- when such actions are not 
brought in time, and, if so, when does the allowable 
time begin to run? 

2. When does the three-year period during which 
contracts with the United States may be denied under 
the authority of the Walsh-Healey Act begin to run? 

The appellees (hereafter referred to as defendants) are 
officials of the United States Department of Labor. They 
are engaged in an administrative proceeding against ap¬ 
pellant (hereinafter referred to as plaintiff) and have set 
a date for a hearing. 3 They claim (App. pp. 10-15) that 
plaintiff: (1) violated those provisions of contracts 4 with 
the United States which are required to be included therein 
by the Walsh-Healey Act by employing minors during the 
years 1942 and 1943 and up to September 30, 1944; (2) is 
indebted to the United States in the sum of $37,980 as liq¬ 
uidated damages for such breaches; and (3) is, because of 
such breaches, subject to being denied contracts with the 

1 Act of June 30, 1936, c. 8S1, 49 Stat. 2037, 41 U. S. C. 35-41. 

2 Act of May 14, 1947, c. 52, 61 Stat. 84, 29 U. S. C. 251-262. 

3 The hearing date of October 12, 1948, mentioned in paragraph 19 of the 
complaint in this case (App. p. 7) and in the opinion of the District Court 
(App. p. 17) has now been postponed until February 23, 1949, because of in¬ 
tervening cases. 

■* The two contracts concerned operation of United States Naval Ordnance 
plants in Georgia. 
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United States for a period of three years, such denial to 
be by the authority of the Walsh-Healey Act and said three- 
year period to run from some indefinite future date which 
defendants will determine. 

Plaintiff pointed out 3 to defendants that sections 6 and 7 
of the Portal-to-Portal Act (29 U.S.C. 255, 256, Supp., infra 
pp. 25, 26) provided that actions for liquidated damages 
under the Walsh-Healey Act must be commenced in court 
within two vears after the cause of action accrued or before 
September 11, 1947. Since the date of the last alleged 
breach was September 30, 1944, this has not and now can¬ 
not be done. With respect to withholding contracts from 
plaintiff, the defendants’ attention was called to the lan¬ 
guage of the Supreme Court® stating that the three-year 
period provided for such withholding in the Walsh-Healey 
Act runs from the date of the breach. Those three years, 
therefore, plainly have elapsed. Nevertheless, in spite of 
plaintiff’s repeated requests to desist because the United 
States had no further interest in the matter, defendants 
still insist on continuing the administrative proceeding. 

The plaintiff then brought this declaratory judgment ac¬ 
tion in the District Court. The complaint (App. pp. 1-9) 
alleged in detail the facts above given in brief. It specifi¬ 
cally alleged that the defendants (appellees here) were act¬ 
ing without authority and, in fact, in defiance of a Congres¬ 
sional enactment and were therefore acting as tortious in¬ 
dividuals. It asked for a declaratory judgment (1) that 
because the Portal-to-Portal Act had permanently barred 
any such actions under the Walsh-Healey Act the individual 
defendants were without any authority to take steps de¬ 
signed to recover liquidated damages for any of the 
alleged breaches, and (2) that because the three-year period 

s Plaintiff moved before defendant Parkinson (a Hearing Examiner) for 
dismissal of the charges and sought to have an adverse ruling reviewed by 
Meiklcjohn (Chief Hearing Examiner) and McComb (Administrator of the 
Wage and Hour and Public Contracts Division), Gibson (Assistant and some¬ 
time Acting Secretary), and Morse (at that time Under-Secretary). See para¬ 
graphs 8-18 of Complaint in this case. (App. pp. 4-7) 

6 Endicott-Johnson Corp. v. Perkins, 317 U. S. 501, later discussed. 
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specified in the Walsh-Healey Act had elapsed the indi¬ 
vidual defendants could not, in reliance on any authority 
under the Walsh-Healey Act, place plaintiff on a “black¬ 
list” 7 and cause contracts with the United States to be 
refused to plaintiff for any period. 

Defendants made a motion (App. pp. 15, 16) to dismiss 
the complaint on a number of grounds. 8 The District 
Court (opinion by Chief Judge Laws, App. pp. 16-19) 
granted the motion, saying: 

“What is decided is that in any case where the sole 
relief sought is a declaratory judgment which will bar 
rights of the United States to bring a suit, it is required 
that the United States be named as party defendant, 
and plaintiff may not meet this requirement by suing 
certain public officials in their individual capacity.” 

Based on that opinion an order was entered from which this 
appeal is taken. 


STATUTES INVOLVED. 

The pertinent provisions of the Walsh-Healey Act and 
of the Portal-to-Portal Act of 1947 are set forth in the 
Supplement to this Brief, infra pp. 25-28. 

" The word “blacklist” is commonly used in the Department of Labor to 
refer to action to be taken under section 3 of the Walsh-Healey Act (41 
IT. S. C. 37, Supp. infra pp. 27, 28) in denying the award of Government con¬ 
tracts to persons who breach contracts subject to the Act. The term will 
appear frequently in this brief with that meaning. 

8 The first ground of the motion—lack of service on the Attorney General 
and the United States Attorney—is merely an aspect of the second ground 
which raised jurisdictional objections. That is, if defendants are acting with¬ 
out authority and, therefore, not as officials of the United States, there need 
be no sen-ice on the Attorney General. If defendants are acting within their 
authority as officials, or if the suit is one against the United States without 
its consent, the case should be dismissed regardless of whether or not the 
Attorney General has been served. Therefore, the only real questions involved 
in this appeal are whether the defendants are proceeding without authority 
and whether this is a suit against the United States without its consent. 
(Second and fourth grounds for the motion to dismiss.) The third ground 
of the motion—failure to exhaust administrative remedies—was not passed 
upon by the District Court. 
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STATEMENT OF POINTS. 

I. Since the complaint shows on its face that the United 
States is not a “primary party in interest” and that no 
rights of the United States will be barred by this suit, the 
United States is not a necessary party defendant. 

II. The doctrine of exhaustion of administrative reme¬ 
dies does not apply to this case. 

III. The asserted right to sue for liquidated damages is 
clearly barred by the Portal-to-Portal Act. 

(a) The Portal-to-Portal Act bars suits for liqui¬ 
dated damages under the Walsh-Healey Act if not 
brought within the required time. 

(b) The allowable time for bringing suit for liqui¬ 
dated damages under the "Walsh-Healey Act as limited 
by the Portal-to-Portal Act, runs from the date of 
breach of contract, and has elapsed. 

IV. The period of “blacklisting” authorized by Section 
3 of the Walsh-Healey Act, which runs from the date of 
breach of contract, has elapsed. 

SUMMARY OF ARGUMENT. 

I. 

Under plaintiff’s interpretation of the Portal-to-Portal 
Act and the Walsh-Healey Act, Congress has stated that 
liquidated damages may not be collected now from plaintiff 
for the alleged breaches of contract and plaintiff cannot 
now be “blacklisted” under the Walsh-Healey Act for such 
breaches. Therefore, by act of Congress, the United States 
has no further interest in whether or not these ancient al¬ 
leged breaches occurred. Consequently, defendants are 
acting without authority in proceeding against plaintiff be¬ 
cause of said breaches. This suit is not one against the 
United States and, since the United States no longer has 


6 


any interest or rights in this matter, the United States 
cannot be considered as the “primary party in interest” 
and need not be named as a party defendant. 

n. 

The doctrine of exhaustion of administrative remedies 
does not apply to this case because nothing is involved ex¬ 
cept a pure question of law. 


m. 

The Portal-to-Portal Act expressly names actions for 
liquidated damages under the Walsh-Healey Act as among 
the types of actions which must be brought within a certain 
time. The time limits in the Portal-to-Portal Act apply to 
suits by the United States to recover liquidated damages un¬ 
der the Walsh-Healey Act. There is no alternative except 
to follow the clear language of the statutes; legislative his¬ 
tory is unimportant and, in any event, would support plain¬ 
tiff's position. If the cause of action for such liquidated 
damages accrues at the time of the breach, then an action 
against plaintiff for such damages is unquestionably barred 
in the instant case. A cause of action for breach of con¬ 
tract always accrues on the date of the breach. There is 
no reason to apply a different rule in this case. There are 
compelling arguments why the cause of action must accrue 
on and the limitation period run from the date of the 
breach. 

IV. 

The “blacklisting” period specified in section 3 of the 
Walsh-Healey Act also runs from the date of the breach. 
This is the correct grammatical construction of the statu¬ 
tory language. It is also the interpretation which the 
Supreme Court has placed on that language. 

Defendants are ignoring Congressional mandates and 
Supreme Court interpretation in proceeding against plain¬ 
tiff. 
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ARGUMENT. 

I. 

Since the Complaint Shows on Its Face That the United 
States is Not a “Primary Party in Interest” and That 
No Rights of the United States Will be Barred by This 
Suit, the United States is Not a Necessary Party De¬ 
fendant. 

The Portal-to-Portal Act has eliminated any action for 
liquidated damages against plaintiff arising under the 
Walsh-Healey Act because the allowable time has elapsed 
since the last alleged breach. Therefore, the United States 
has no interest in this matter because it cannot collect 
liquidated damages. It follows that, insofar as liquidated 
damages are concerned, defendants are proceeding without 
any authority. 

Similarly it is maintained that the language of section 3 
of the Walsh-Healey Act itself authorizes the denial of con¬ 
tracts with the Government only for three years from the 
date of the breach. Since those three years have also 
elapsed the United States has no further interest in black¬ 
listing plaintiff under this statute. It follows similarly 
that defendants are simply proceeding without any author¬ 
ity. 

Those are the two clear-cut questions. The District Court 
-was in error as to the nature of the so-called rights of the 
United States. Thus, although it notes that a decision 
would not be res judicata against the United States, it 
states that the action would bar rights of the United States 
and that the United States is the “primary party in inter¬ 
est”. This is w’hy it thought the United States was a 
required party. 

But in all cases where public officials exceed their author¬ 
ity they assert they are acting for the United States. 
However, the mere claim by public officials that the United 
States has an interest is no reason to conclude that the 
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United States has in fact such an interest. That was the 
error of the District Court, and in so ruling it promoted 

“* * * the danger that citizens may be deprived of a 
hearing on their rights through the mere * claim’ of 
authority on the part of a governmental officer who may 
have tortiously invaded private rights * * Land v. 
Dollar, 81 App. D. C. 28, 154 F. 2d 307, 311; affirmed 
in 330 U. S. 731. 

Disposition of the jurisdictional issue requires some con¬ 
sideration of the main issue. This principle is w’ell stated 
by Chief Judge Stephens in Franklin Township v. Tugwell, 
66 App. D. C. 42, 85 F. 2d 208, 229: 

* ‘Where a plaintiff asserts that an officer of the Gov¬ 
ernment is acting without power and that therefore his 
acts are invalid, the court in determining the prelim¬ 
inary jurisdictional question whether the United States 
is a necessary party (whether necessary parties are be¬ 
fore a court is, of course, jurisdictional), is confronted 
with a peculiar procedural problem, or impasse, arising 
out of the fact that the determination of this question 
involves passing upon the very question involved in 
the merits. • * • Since a court must determine at the 
outset its jurisdiction to proceed, it is compelled to 
make a preliminary decision for jurisdictional pur¬ 
poses on the ultimate question in the suit, and this not¬ 
withstanding the fact that when the merits are heard, 
it may be compelled to reach an opposite conclusion. 
The courts solve this problem by accepting at their face 
value, for jurisdictional purposes, the assertions of the 
complainant of want of power in the officers —unless 
such assertions are 1 so unsubstantial and frivolous as 
to afford no basis for jurisdiction * * V ” (Emphasis 
supplied) 

The complaint clearly alleged want of power in the officers 
(App. pp. 1-9) and no one did or could suggest that the 
allegations were frivolous. 

There is, of course, no doubt that public officials proceed¬ 
ing beyond or without authority can be sued as individuals. 
Land v. Dollar , 330 U. S. 731; Philadelphia Co. v. Stimson, 
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223 U. S. 605; Ex parte Young, 209 U. S. 123; United States 
v. Lee, 106 U. S. 196. The determination of lack of author¬ 
ity in the official necessarily also often results in a deter¬ 
mination that the sovereign for which the official claims to 
act has no such interests or rights as the official purports to 
assert. Such determinations, although not res judicata as 
to the sovereign, in effect often declare that the sovereign 
cannot institute suits, carry on administrative proceedings, 
or take other action which the overzealous officials claim as 
a right of the sovereign. 0 Nevertheless, such suits are 
against the individuals and the United States is not a re¬ 
quired defendant. 

Land v. Dollar, supra, reaffirms the well-established 
principle and applies it in a manner which is plainly con¬ 
trolling here. There the United States Maritime Commis¬ 
sion had made a contract with stockholders of a steamship 
line whereby the common stock was delivered to the Com¬ 
mission and certain monies loaned to the steamship com¬ 
pany. The indebtedness having been fully repaid, the 
stockholders demanded the stock. The Commission refused 
on the ground that the stock had not been pledged but trans¬ 
ferred outright, and offered the stock for public sale. The 
complaining stockholders brought suit against the indi¬ 
vidual members of the Commission for injunction and re¬ 
turn of the stock. The defendant officials made a motion 

o In Ex parte Young, 209 U. S. 123, for example, a State At¬ 
torney General was actually jailed for violation of an injunction against 
beginning prosecutions under a criminal statute. The obvious effect was a 
determination that the State could not bring such suits under the statute 
involved. The statute was found invalid in the injunction proceedings. The 
Attorney General objected that the suit was one against the State without 
its consent. Nevertheless, since the statute was found invalid, the Attorney 
General was deemed to be acting as an individual without authority and, there¬ 
fore, the suit was not against the State, the State had no valid interest to 
protect, and the State was evidently not considered a necessary party defen¬ 
dant. A similar rule, of course, is to be applied whether the sovereign is a 
State or the United States. See also Stark v. Wickard, 321 U. S. 288; Currin 
v. Wallace, 300 U. S. 1; Perkins v. Elg, 307 U. S. 325; Wettre v. Hague, 168 
F. 2d 825 (C. C. A. 1st); Eisler v. Clark, 77 F. Supp. 610 (D. C. D. C.); 
Linde Air Products Co. v. Johnson, 77 F. Supp. 656 (D. C. Minn.); United 
Office and Professional Workers of America v. Smiley, 77 F. Supp. 659 (D. C. 
M. D. Penna.); Sunshine Mining Co. v. Carver, 41 F. Supp. 60 (D. C. 
Idaho); Black v. Little, 8 F. Supp. 867 (D. C. E. D. Mich.). 
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to dismiss on the grounds that the suit was one against the 
United States, precisely as the defendants here have done. 
They prevailed in the District Court. This Court reversed 
(81 App. D. C. 28, 154 F. 2d 307) and the Supreme Court 
affirmed this reversal. 

The theory of both appellate courts may be thus sum¬ 
marized: 

“ # * * as a prerequisite to a showing that the interest 
of the United States had been invaded, the Govern¬ 
ment’s interest must first be established.” (81 App. 
D. C. 28,154 F. 2d 307, 310, fn. 6) 

The principle is so well established and so fundamental 
that plaintiff is at a loss to account for the District Court’s 
disregard of it in this case. The District Court cites no 
authority. (App. pp. 16-19.) Defendants below were unable 
to distinguish the cases following the rule of Philadelphia 
Co. v. Stimson, supra. They seemed in their briefs to rest 
primarily on Mine Safety Co. v. Forrestal, 326 U. S. 371. 
That case is not in point and, in fact, is expressly dis¬ 
tinguished in Land v. Dollar, supra. 

In the Mine Safety Co. case, the United States owed 
money on certain war contracts. The Under Secretary of 
the Navy, determining that the company had received ex¬ 
cessive profits within the meaning of the Renegotiation Act, 
notified the company that he proposed to direct Government 
disbursing officers to withhold payments due on contracts 
sufficient to offset the excessive profits. The company 
brought action against the Secretary of the Navy for a de¬ 
claratory judgment that the Renegotiation Act was uncon¬ 
stitutional and asked an injunction against his so instruct¬ 
ing the Government disbursing officers. The Supreme Court 
held that the plaintiff was trying to get Government money 
out of the United States Treasury and therefore the suit 
was one against the United States. No such situation is 
presented here, since plaintiff is not attempting to reach 
funds in the possession of the United States. 


11 


Referring to the right of the United States under the 
Walsh-Healey Act to icithhold money, defendants argue 
that plaintiff is attempting to reach funds in the hands of 
the Government. This is simply not the fact. The Govern¬ 
ment does not owe plaintiff any money on any contracts or, 
in fact, hold any funds belonging to plaintiff. Plaintiff has 
no present contracts with the United States. If this action 
is defeated and plaintiff is found to be liable under the 
AValsh-Healey Act, the United States will not be able to 
withhold any money, for it has no money of plaintiff to 
withhold. Contrariwise, if this declaratory judgment ac¬ 
tion is decided in favor of plaintiff, the United States will 
be under no obligation to pay anything. 

Lastly, the defendants argue that plaintiff is attempting 
to prevent the Government from bringing suit for sums 
due it. This conclusion, of course, begs the whole question. 
If the United States has a right either to withhold or to 
recover money for breaches of contract under the Walsh- 
Healey Act under the circumstances, then, of course, defen¬ 
dants are acting under authority of law insofar as liqui¬ 
dated damages are concerned. It is that question which 
plaintiff wants to have decided. 

Under plaintiff’s position, 

“the dominant interest of the sovereign is then on the 
side of the victim. ...” Land v. Dollar, supra, 330 
U. S. 731, 738. 

No cases relied on below by the defendants are relevant. 
In Perkins v. Lukens Steel Co., 310 U. S. 113, certain steel 
companies who claimed that they might at some time want 
Government contracts sought to enjoin the possible effect 
of the Secretary of Labor’s definition of “locality” (a 
definition clearly authorized by the Act) on such future pos¬ 
sibilities. Because they had no individual present private 
rights involved, they were defeated. The Supreme Court 
opinion supports our position: 
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“The contested action of the restrained officials did not 
invade private rights in a manner amounting to a 
tortious violation/ ’ 310 U. S. 113, 129. 

In any event, it cannot be said that the suit is either 
against the United States or that the United States is a 
required defendant until and unless plaintiff is found in 
error in its position as to the proper meaning of the stat¬ 
utes. This is 

“... the type of case where the question of jurisdiction 
is dependent on decision on the merits/ ’ Land v. Dol¬ 
lar, 330 U. S. 731, 735. 

The United States is not a required defendant in a suit 
against individual public officials who are invading plain¬ 
tiff's rights without authority of law. Whether the indi¬ 
viduals are so acting cannot possibly be decided without a 
consideration of the merits. The order of the District Court 
is in error. 

n. 

The Doctrine of Exhaustion of Administrative Remedies 
Does Not Apply to This Case. 

The District Court did not rule on defendant’s contention 
that plaintiff has failed to exhaust its administrative rem¬ 
edy. The doctrine of exhaustion of administrative reme¬ 
dies does not apply to the present case. 

Plaintiff’s complaint raised two questions of law—of 
statutory construction—unencumbered by a single question 
of fact. The defendants cannot deny that no administrative 
finding of fact vrould affect any Court’s determination of 
these two questions of law. Clearly the rule in Great North¬ 
ern Ry. Co. v. Merchants Elevator Co., 259 U. S. 285 con¬ 
trols this situation. In holding that the construction of a 
tariff presented a question solely of law which would be 
determined by the Courts without prior interpretation by 
the Interstate Commerce Commission, Mr. Justice Brandeis 
said: 
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1 ‘If in examining the cases referred to there is borne 
in mind the above discussed distinction between con¬ 
troversies which involve only questions of law and 
those which involve issues essentially of fact or call for 
the exercise of administrative discretion, it will be 
found that the conflict described does not exist and that 
the decisions referred to are in harmony also with 
reason.’’ 259 U. S’. 285, 295, 296. 

This analysis disposes of defendants’ argument that the 
exhaustion doctrine enunciated by Mr. Justice Brandeis in 
Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41 bears 
on plaintiff’s action. Since this case involves statutes of 
repose designed to eliminate the need for examination of 
the merits of the issues any application of the doctrine of 
exhaustion of administrative remedies would be especially 
inappropriate here. 

If the doctrine of exhaustion of administrative remedies 
bars plaintiff from proceeding in the District Court, then 
private parties can never maintain a declaratory judgment 
action against government officials. Of course this is not 
the law. Declaratory Judgment Act, 28 U. S’. C. 400; Rule 
57, Federal Rules of Civil Procedure; Perkins v. Elg, 307 
U. S. 325; Wettre v. Hague, 168 F (2d) 825 (C. C. A. 1st, 
1948); Varney v. Wareheim, 147 F (2d) 238 (C. C. A. 6th, 
1945); Final Report, Attorney General’s Committee on 
Administrative Procedure (1941), p. 80. 

m. 

The Asserted Eight to Sue for Liquidated Damages is 
Clearly Barred by the Portal-to-Portal Act. 

The District Court below did not expressly pass on the 
merits of plaintiff’s interpretation of the Portal-to-Portal 
Act and the Walsh-Healey Act as put in issue by the com¬ 
plaint (App. pp. 1-9) and the fourth ground of the defen¬ 
dants’ motion to dismiss (App. p. 16). However, plaintiff’s 
position on these questions would, if correct, have meant 
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that the United States had no interest in this matter. Con¬ 
sequently, it is proper and necessary for this appeal to 
consider the merits of these issues to determine the cor¬ 
rectness of the holding below with respect to the interest of 
the United States and the necessity for its joinder. 

(a).The Portal-to-Portal Act bars suits for liquidated 
damages under the Walsh-Healey Act if not brought within 
the required time. 

The defendants have made two contentions with respect 
to the Portal-to-Portal Act, the first being that “. . . the 
period of limitation prescribed in the Portal-to-Portal Act 
of 1947 is inapplicable to Government action .. .” (App. p. 
16 ) 

Section 6 of the Portal-to-Portal Act (29 U. S. C. 235, 
Supp. infra p. 25) provides that it bars: 

“Any action commenced on or after the date of the 
enactment of this Act to enforce any cause of action for 
unpaid minimum wages, unpaid overtime compensation, 
or liquidated damages, under the Fair Labor Standards 
Act of 1938, as amended, the Walsh-Healey Act, or the 
Bacon-Davis Act—” (Emphasis supplied) 

The words “liquidated damages” appear in Section 2 of 
the Walsh-Healey Act (41 U. S. C. 36, Supp. infra p. 27) 
in the following context: 

“Any breach or violation of any of the representa¬ 
tions and stipulations in any contract for the purposes 
set forth in section 1 hereof shall render the party 
responsible therefor liable to the United States of 
America for liquidated damages, in addition to dam¬ 
ages for any other breach of such contract, the sum of 
$10 per day for each male person under sixteen years 
of age or each female person under eighteen years of 
age, or each convict laborer knowingly employed in the 
performance of such contract, and a sum equal to the 
amount of any deductions, rebates, refunds, or under¬ 
payment of wages due to any employee engaged in the 
performance of such contract;” (Emphasis supplied) 
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This language is unambiguous. If suits by the United 
States to recover liquidated damages were not the suits spe¬ 
cifically contemplated by Section 6 of the Portal-to-Portal 
Act insofar as it names the Walsh-Healev Act, the refer¬ 
ence to ‘‘liquidated damages” under “the Walsh-Healey 
Act” is absolutely meaningless. 

Defendants presented in the District Court a detailed dis¬ 
cussion of the legislative history of the Portal-to-Portal 
Act. No such aid can be sought in the circumstances. 
Where the language of a statute is unambiguous in mean¬ 
ing, legislative history cannot be considered in constru¬ 
ing it. 

“We are invited to make a lengthy examination of 
views expressed in Congress while this and later legis¬ 
lation was pending to show that exclusion of foremen 
was intended. There is, however, no ambiguity in this 
Act to be clarified by resort to legislative history, 
either of the Act itself or of subsequent legislative 
proposals which failed to become law.” Packard Mo¬ 
tor Car Co. v. National Labor Relations Board, 330 
U. S. 485, 492. 

The plaintiff, therefore, will not include the legislative 
history concerning this aspect of the problem in this brief. 
Should the Court desire an extended discussion of the leg¬ 
islative history, we respectfully request permission to file 
a supplementary brief with appropriate appendix. Suffice 
it now to say that the legislative history of the Portal-to- 
Portal Act supports the plaintiff’s contention that the Con¬ 
gress intended the Portal-to-Portal Act to apply to suits 
by the United States under the Walsh-Healey Act. (See 
Hearings on H. R. 584, Subcom. on Jud. H. of R. 80th Cong. 
1 st Sess. pp. 17, 264, 385; Language of H. R. 2788; Rep. No. 
71, H. R. 2157, H. of R., 80th Cong., 1st Sess. p. 21; Cong. 
Rec. 80th Cong. 2nd Sess. pp. 2194, 4501) 

The Congressional intent is clear beyond any doubt. Con¬ 
gress has passed a statute of limitations (Portal-to-Portal 
Act) making specific reference to “liquidated damage” 
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actions under the Walsh-Healey Act. The latter act clearly 
denominates actions by the United States as actions for 
“liquidated damages’’ and nothing else. No decision can 
be reached except one which holds that the United States 
has given up its right to bring such suits unless brought 
within the time set by the statute. 

(b) The allowable time for bringing suit for liquidated 
damages under the Walsh-Healey Act as limited by the 
Portal-to-Portal Act, runs from the date of breach of con¬ 
tract, and has elapsed. 

The second contention of the defendants with respect to 
the Portal-to-Portal Act is that, even if the limitation pe¬ 
riod is applicable to Government action under the Walsli- 
Healey Act, the limitation period in the Portal-to-Portal 
Act does not commence to run until after determination of 
liability in the administrative proceedings of the Depart¬ 
ment of Labor. (App. p. 16) The limitation period ad¬ 
mittedly begins to run at the time the “cause of action 
accrued”. Defendants urge, however, that the cause of 
action does not accrue until the date on which the Secretary 
of Labor may make a finding of liability. We submit that 
the cause of action accrues at the time of the breach of con¬ 
tract. If we are correct, the allowable time has already 
elapsed since the date of the last alleged breach (September 
30,1944). If defendants are correct, the cause of action has 
not yet accrued. Thus, this entire aspect of the controversy 
hinges on a simple determination of law as to when causes 
of action accrue for liquidated damages for breach of 
Walsh-Healey contracts. 

No detailed discussion is required in support of the set¬ 
tled rule that an action based on a breach of contract 
accrues as soon as there is a breach. 

“The general rule governing the commencement of 
the running of the Statute is that the statutory period 
is computed from the time when the right of action 
which the plaintiff seeks to enforce first accrued, that 
is, ordinarily in an action based on a contract, as soon 
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as there is a breach of contract.’ , (6 Williston, Con¬ 
tracts (Rev. Ed.) sec. 2004, p. 5641) 

It is also established that, generally, the principles of con¬ 
tract law govern contracts with the United States in the 
same manner as they do in the case of contracts between 
private parties. 

“Although there will be exceptions, in general the 
United States as a contractor must be treated as other 
contractors under analogous situations. When prob¬ 
lems of the interpretation of its contracts arise the law 
of contracts governs.” ( United States v. Standard 
Rice Co ., 323 U. S. 106, 111. And cf. Priebe & Sons v. 
United States, 332 U. S. 407.) 

If this settled rule as to accrual of actions for breach of 
contract is applied, the plaintiff’s contention that no action 
against it for liquidated damages can be brought becomes 
irrefutable. 

Section 2 of the Walsh-Healey Act (41 U. S. C. 36, Supp. 
p. 27, infra ) provides: 

“Any breach or violation of any of the representations 
and stipulations in any contract for the purposes set 
forth in Section 1 of this Act shall render the party re¬ 
sponsible therefor liable to the United States of Amer¬ 
ica for liquidated damages, in addition to damages for 
any other breach of such contract, the sum of $10 per 
day for each male person under sixteen years of age or 
each female person under eighteen years of age, or 
each convict laborer knowingly employed in the per¬ 
formance of such contract * * *. Any sums of money 
due to the United States of America by reason of any 
violation of the representations and stipulations of said 
contract set forth in Section 1 of this Act may be with¬ 
held from any amounts due on such contacts or may be 
recovered in suits brought in the name of the United 
States of America by the Attorney General thereof.. 
(Emphasis supplied) 

These words clearly grant the Attorney General author¬ 
ity to sue for damages for breach of contract as soon as the 
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breach occurs. The Walsh-Healey Act certainly does not 
state that any steps on the part of the Secretary of Labor 
are prerequisite to a suit by the Attorney General. His 
hand is not withheld until the Secretary of Labor has acted. 
Xor is this provision of the Act in any way modified by Sec¬ 
tion 5 of the Act (41 U. S. C. 38) granting the Secretary au¬ 
thority to hold hearings. The fact that Congress gave the 
Secretary of Labor authority to make investigations and 
findings of fact in Walsh-Healey Act matters does not re¬ 
quire that the Attorney General must await activity by the 
Secretary of Labor before bringing action on his own. 

The obligations and responsibilities of the Attorney Gen¬ 
eral have long been well defined. As chief legal officer of 
the United States it is his duty to protect the United States’ 
interests and to do this he has been granted plenary powers. 
(See Rev. Stat. § 359, Act of June 30,1906, c. 3935, 34 Stat. 
816, 5 U. S. C. 309, 310) The Attorney General has for 
years (long before the enactment of the Walsh-Healey Act) 
been authorized to proceed on behalf of the United States 
in actions for breach of contract. Had the Walsh-Healey 
Act remained silent as to him he would have had the same 
general power. To remove it or modify it the clearest type 
of language would he necessary. Far from curtailing the 
Attorney General’s powers, the Walsh-Healey Act ex¬ 
pressly affirms them. 

Thus the defendants try to prove too much. They inter¬ 
pret the Walsh-Healey Act as an amendment of earlier 
broad statutes so that the basic authority of the Attorney 
General as chief legal officer is cut down. They enthrone 
the Secretary of Labor as supreme arbiter of whether or 
not this type of breach of contract should be the subject 
of litigation. If the Secretary on a preliminary inquiry is 
satisfied that there was no breach, he would hold no formal 
hearing. The Attorney General would not be controlled by 
this private opinion of the Secretary but he could bring an 
action on the contract, both under the language of section 2 
of the Walsh-Healey Act and under his general powers. 
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The defendants’ argument may be tested by this question. 
If the Attorney General brought suit to recover liquidated 
damages for a breach of contract of the Walsh-Healey type, 
could a defendant interpose the defense that he was not 
liable because the Secretary of Labor had taken no action 
against him? Clearly, such a defense would not be allowed. 

The defendants argue, nevertheless, that a suit by the 
Attorney General to collect “liquidated damages” is not an 
action for breach of contract but a suit upon the determina¬ 
tion of the Secretary. This argument, in addition to being 
unsupported by the wording of the Act and contrary to the 
Walsh-Healey Act and other statutes respecting the powers 
of the Attorney General, also clashes with the fundamental 
theory underlying the Walsh-Healey Act. If the Attorney 
General is suing on the Secretary’s determination, he is not 
suing for damages for breach of contract but rather is 
bringing a suit in the nature of an action on a judgment 
But the contractual concept pervades the entire Walsh- 
Healey Act. It speaks only of breaches of contracts and 
remedies for breaches of such contracts. The Supreme 
Court has said of the Walsh-Healey Act: 

“The Act does not represent an exercise by Con¬ 
gress of regulatory power over private business or em¬ 
ployment. In this legislation Congress did no more 
than instruct its agents who were selected and granted 
final authority to fix the terms and conditions under 
which the Government will permit goods to be sold to 
it.” Perkins v. Lukens Steel Co., 310 U. S. 113, 128, 
129. (Emphasis supplied) 

Indeed, any consideration of suits under the Walsh-Healey 
Act as anything other than suits for breach of contract 
would raise serious questions of constitutionality concern¬ 
ing whether the drastic penalties or fines designated as 
“liquidated damages” could be exacted without trial by 
jury and compliance with other requirements of due process 
and federal authority. It is obvious that Congress founded 
the entire matter on breach of contract in order to avoid 
these constitutional objections. 
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Finally the defendants’ argument ends in a non sequitur. 
Even if a Secretarial finding is a necessary prerequisite to 
suit by the Attorney General, that is no reason to conclude 
that the cause of action does not accrue until the Secretary 
makes a decision. Necessity for prior administrative de¬ 
termination at best would be a procedural matter. It is no 
ground upon which to overturn a long-established principle 
of la-w that a cause of action for breach of contract accrues 
at the time of the breach. Causes of action against persons, 
for breach of contract or otherwise, can arise only by virtue 
of that person’s own acts and not by virtue of acts of the 
party asserting the claim. 

The purpose of statutes of limitation is to put an end to 
controversy and to prevent parties from sleeping on their 
rights while evidence is lost to the detriment of their ad¬ 
versary. The defendants ignore this primary object and 
require contractors with the United States to be prepared 
to defend charges of breach of contract for an indefinite 
number of years, limited only by the dictates or whims of 
an administrative agency. Their argument would permit 
an administrative examination of the facts 50 years after 
an alleged breach, as well as a suit by the Attorney General 
within two years after such administrative findings. It is 
tantamount to saying that Congress did not mean to place 
any time limit on the Department of Labor; it only meant 
to limit the Attorney General. The Secretary might never 
act or if he did he would almost certainly act at different 
intervals after the breach of different contracts, thereby 
destroying the uniformity of retroactive liability sought by 
the Congress. 10 Such a limitation is no limitation what¬ 
ever. Congress never intended anything so absurd. It 
meant to limit the United States. 

Moreover, this construction is inconsistent with the ex¬ 
pressed view of the Supreme Court on the running of the 
period for blacklisting. This is discussed subsequently. 

10 One of the primary purposes of the statute of limitations sections of the 
Portal-to-Portal Act was to provide a uniform statute of limitations to avoid 
the inequities resulting from Government contractors being subjected to retro¬ 
active liabilities over varying periods. 
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Suffice it here to note that the Supreme Court indicated 
that the three-year period for blacklisting starts to run 
from the date of the breach of contract. 11 Thus, the conten¬ 
tion that for the purpose of liquidated damages the limita¬ 
tion period runs from the date of the Secretary’s findings 
is a departure from normal contract principles, frustrates 
Congressional intent to put an end to such controversies, 
and is inconsistent with language of the highest Court. It 
is sustained only by that excess of unauthorized zeal which 
is the core of the plaintiff’s grievance. 


IV. 

The Period of “Blacklisting” Authorized by Section 3 of the 
Walsh-Healey Act, Which Runs from the Date of 
Breach of Contract, Has Elapsed. 

While the District Court did not expressly pass on the 
issue, it may have felt that the United States is the “pri¬ 
mary party in interest” and a required defendant because 
still interested in the possibility of blacklisting the plain¬ 
tiff. To determine if any such interest exists this appeal 
should consider the soundness of the plaintiff’s position 
on this point. 

The defendants, in addition to demanding liquidated dam¬ 
ages, are urging that the plaintiff has become subject to the 
provisions of Section 3 of the Walsh-Healey Act and may be 

“denied the award of any contract with the United 
States until three (3) years have elapsed from the 
date of the determination of any such breaches and 
violations.” (App. p. 15) 

This is commonly called “blacklisting”. The exact lan¬ 
guage of the Walsh-Healey Act is that the three-year period 
begins to run 

“• * * from the date the Secretary of Labor deter¬ 
mines such breach to have occurred.” (41 U. S. C. 37, 
Supp. infra p. 28) 


11 Endicott-Johnson Carp. v. Perkins , 317 U. S. 501, 507-508. 
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Grammatically and logically the correct interpretation is 
that no one can be “blacklisted’’ except during the three 
years following a breach. The Supreme Court has so in¬ 
terpreted the language: 

“One of her [the Secretary’s] principal functions is 
the conclusive determination of questions of fact for 
the guidance of procurement officers in withholding 
awards of government contracts to those she finds to 
be violators for three years from the date of the 
hr each.” (Emphasis supplied) Endicott-Jolinson 
Cory. v. Perkins, 317 U. S. 501, 507-508. 

This language directly supports the plaintiff. Since 
three years have elapsed since the date of the last alleged 
breach on September 30, 1944, the United States has no 
further interest in blacklisting the plaintiff under the 
AValsh-Healey Act and defendants are proceeding without 
authority insofar as they are taking steps designed to in¬ 
voke such a blacklist. The above quoted statement by the 
Supreme Court seems to be the only judicial pronounce¬ 
ment on this subject. The statement is made stronger by 
the following language, which shows that the Court’s atten¬ 
tion was directed specifically to the date of the breach as 
fixing the commencement of the three-year limitation 
period: 

“ * * * it is necessary to find the date of the last un¬ 
derpayment to fix the beginning of the three-year pe¬ 
riod of disqualification for further contracts.” (Em- 
; phasis supplied.) 317 U. S. 501, 508. 

The defendants brush this aside as mere dicta, and insist 
that the three-year period does not begin to run until the 
Secretary completes his deliberations. It is possible that 
the Supreme Court decision in the Endicott Johnson case 
could have been founded on other grounds and the above- 
quoted statements omitted from the opinion. But the state¬ 
ments were deliberately used by the Supreme Court in sup¬ 
port of its ruling and they can only be considered dicta in 
the most technical sense of the word. 
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The defendants contended vigorously below that the 
plaintiff is attempting to require the Government to award 
it contracts if it bids for them. This is an argument with¬ 
out substance. The plaintiff is not asking the Courts to say 
that it must be awarded Government contracts or that it 
cannot be prevented from getting Government contracts. 
As far as this case is concerned, the Government contract¬ 
ing officers are perfectly free to deny it contracts for any 
reason or no reason. What the plaintiff is requesting is a 
declaration that the defendants cannot, because of the al¬ 
leged breaches, proceed to blacklist plaintiff under author¬ 
ity of section 3 of the Walsh-Healey Act and require the 
Government contracting officers to abide by the blacklist 
under the legal compulsion of said section 3 of the Act. 

CONCLUSION. 

Since the United States has now no interest in either 
' collecting liquidated damages from the plaintiff or black¬ 
listing the plaintiff under the Walsh-Healey Act the ap¬ 
pealed order should be reversed and this case remanded to 
the District Court for further proceedings. 

Robert P. Patterson, 

Walter L. Rice, 

Elmer M. Cunningham, 

John T. Kilpatrick, 

Joel Denton, 

Attorneys for Appellant , 
Reynolds Metals Building, 
Third and Grace Streets, 
Richmond, Virginia, 

Richmond, Virginia^ 

January 18, 1949. 
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SUPPLEMENT TO BRIEF. 

Excerpts From the Statutes Involved. 

The pertinent provisions of the Act of May 14,1947, c. 52, 
61 Stat. 84 (29 U. S. C. §§ 251, et seq.), commonly called the 
Portal-to-Portal Act of 1947, are as follows: 

“Sec. 6. Statute of Limitations. —Any action com¬ 
menced on or after the date of the enactment of this 
Act to enforce any cause of action for unpaid minimum 
wages, unpaid overtime compensation, or liquidated 
damages, under the Fair Labor Standards Act of 1938, 
as amended, the Walsh-Healey Act, or the Bacon-Davis 
Act— 

(a) if the cause of action accrues on or after the 
date of the enactment of this Act—may be com¬ 
menced within two years after the cause of action 
accrued, and every such action shall be forever 
barred unless commenced within two years after the 
cause of action accrued; 

(b) if the cause of action accrued prior to the date 
of the enactment of this Act—may be commenced 
within whichever of the following periods is the 
shorter: (1) two years after the cause of action 
accrued, or (2) the period prescribed by the applica¬ 
ble State statute of limitations; and, except as pro¬ 
vided in paragraph (c), every such action shall be 
forever barred unless commenced within the shorter 
of such two periods; 

(c) if the cause of action accrued prior to the date 
of the enactment of this Act, the action shall not be 
barred by paragraph (b) if it is commenced within 
one hundred and twenty days after the date of the 
enactment of this Act unless at the time commenced 
it is barred by an applicable State statute of limita¬ 
tions. 

“Sec. 7. Determination of Commencement of 
Future Actions. —In determining when an action is 
commenced for the purposes of section 6, an action 
commenced on or after the date of the enactment of 
this Act under the Fair Labor Standards Act of 1938, 
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as amended, the Walsh-Healey Act, or the Bacon-Davis 
Act, shall be considered to be commenced on the date 
when the complaint is filed; except that in the case of 
a collective or class action instituted under the Fair 
Labor Standards Act of 1938, as amended, or the 
Bacon-Davis Act, it shall be considered to be com¬ 
menced in the case of any individual claimant— 

(a) on the date when the complaint is filed, if he 
is specifically named as a party plaintiff in the com¬ 
plaint and his written consent to become a party 
plaintiff is filed on such date in the court in which 
the action is brought; or 

(b) if such written consent was not so filed or if 
his name did not so appear—on the subsequent date 
on which such written consent is filed in the court in 
which the action was commenced.” 

The pertinent provisions of the Act of June 30, 1936, c. 
SSI, 49 Stat. 2037 (41 U. S. C., §§ 35, et seq.), commonly 
called the Walsli-Healey Act, are as follows: 

“Be it enacted by the Senate and House of Represen¬ 
tatives of the United States of America in Congress 
assembled, That in any contract made and entered into 
by any executive department, independent establish¬ 
ment, or other agency or instrumentality of the United 
States, or by the District of Columbia, or by any corpo¬ 
ration all the stock of which is beneficially owned by 
the United States (all the foregoing being hereinafter 
designated as agencies of the United States), for the 
manufacture or furnishing of materials, supplies, 
articles, and equipment in any amount exceeding 
$10,000, there shall be included the following repre¬ 
sentations and stipulations: 


“(d) That no male person under sixteen years of 
age and no female person under eighteen years of age 
and no convict labor will be employed by the contractor 
in the manufacture or production or furnishing of any 
of the materials, supplies, articles, or equipment in¬ 
cluded in such contract; and 
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“Sec. 2. That any breach or violation of any of the 
representations and stipulations in any contract for 
the purposes set forth in section 1 hereof shall render 
the party responsible therefor liable to the United 
States of America for liquidated damages, in addition 
to damages for any other breach of such contract, the 
sum of $10 per day for each male person under sixteen 
years of age or each female person under eighteen 
years of age, or each convict laborer knowingly em¬ 
ployed in the performance of such contract, and a sum 
equal to the amount of any deductions, rebates, refunds, 
or underpayment of wages due to any employee en¬ 
gaged in the performance of such contract; and, in 
addition, the agency of the United States entering into 
such contract shall have the right to cancel same and to 
make open-market purchases or enter into other con¬ 
tracts for the completion of the original contract, 
charging any additional cost to the original contractor. 
Any sums of money due to the United States of Amer¬ 
ica by reason of any violation of any of the representa¬ 
tions and stipulations of said contract set forth in sec¬ 
tion 1 hereof may be withheld from any amounts due 
on any such contracts or may be recovered in suits 
brought in the name of the United States of America 
by the Attorney General thereof. All sums withheld 
or recovered as deductions, rebates, refunds, or under¬ 
payments of wages shall be held in a special deposit 
account and shall be paid, on order of the Secretary of 
Labor, directly to the employees who have been paid 
less than minimum rates of pay as set forth in such 
contracts and on whose account such sums were with¬ 
held or recovered; Provided, That no claims by em¬ 
ployees for such payments shall be entertained unless 
made within one year from the date of actual notice 
to the contractor of the withholding or recovery of such 
sums by the United States of America. 

“Sec. 3. The Comptroller General is authorized and 
directed to distribute a list to all agencies of the United 
States containing the names of persons or firms found 
by the Secretary of Labor to have breached any of the 
agreements or representations required by this Act. 
Unless the Secretary of Labor otherwise recommends 
no contracts shall be awarded to such persons or firms 
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or to any firm, corporation, partnership, or association 
in which such persons or firms have a controlling inter¬ 
est until three years have elapsed from the date the 
Secretary of Labor determines such breach to have 
occurred.” 
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JOINT APPENDIX. 


1 Filed July 29,1948 

IN THE DISTBICT COUBT OF THE UNITED STATES FOB THE 
DISTBICT OF COLUMBIA 

File No. 3110-48 

Reynolds Cobpobation, a corporation, Third and Grace 
Streets, Richmond 19, Virginia, Plaintiff, 

vs. 

David A. Mobse, 1230 Sixteenth St., N. W., Washington, 

D.C. 

John W. Gibson, 3337-A South Wakefield St., Fairlington, 

Virginia 

William R. McComb, 1516 33rd St., N. W., Washington, 

D. C. 

Kenneth Meiklejohn, 1725 17th St., N. W., Washington, 

D. C. 

and 

E. West Pabkinson, 6005 Wilson Lane, Bethesda, 
Maryland, Defendants. 

Complaint 

Action fob Declabatoby Judgment 

The plaintiff, Reynolds Corporation, by its attorney, 
Walter L. Rice, Esq., sets forth and alleges that: 

1. It is a corporation organized under and by virtue of 
the laws of the State of Delaware with its principal place 
of business at Third and Grace Streets in the City of Rich¬ 
mond, Commonwealth of Virginia. 
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2. Upon information and belief David A. Morse is Under¬ 
secretary and Acting Secretary of the United States De¬ 
partment of Labor and successor pro tempore to the late 
L. B. Schwellenbach and is a citizen of New Jersey. John 
W. Gibson is Assistant Secretary of the United States De¬ 
partment of Labor and is a citizen of Michigan; William B. 
McComb is administrator of the Wage and Hour and Public 

Contracts Division of the United States Department 
2 of Labor and is a citizen of Missouri; Kenneth 
Meiklejohn is Chief Hearing Examiner of the United 
States Department of Labor and is a citizen of California; 
and E. West Parkinson is a Hearing Examiner of the 
United States Department of Labor and is a citizen of 
Idaho. 

3. The action arises under the Act of June 30, 1936, 49 
Stat. 2036, U. S. C. Title 41, §§ 35-45, commonly known and 
hereinafter referred to as the “Walsh-Healey Public Con¬ 
tracts Act”, and the Act of May 14,1947, 61 Stat. 84, U.S.C. 
Title 29, §§251-262, commonly known and hereinafter re¬ 
ferred to as the “Portal-to-Portal Act”, as hereinafter 
more fully appears. The matter in controversy exceeds, 
exclusive of interest and costs, the sum of Three Thousand 
Dollars ($3,000). 

4. This is an action for a declaratory judgment pursu¬ 
ant to § 274d of the Judicial Code, U. S. C. Title 28, § 400 
and involves an actual and present controversy as to the 
rights and liabilities of the plaintiff under and in respect to 
the provisions of the Walsh-Healey Public Contracts Act, 
particularly §§ 2, 3, 4 and 5, and the provisions of the 
Portal-to-Portal Act, §§ 6 and 7. 

5. In brief, the defendants are claiming that the plaintiff, 
in the course of performance of certain contracts entered 
into with the United States involving the production of war 
supplies, knowingly employed, prior to and on September 
30,1944, individuals under the ages permitted by provisions 
of the contracts inserted therein pursuant to the Walsh- 
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Healey Public Contracts Act; and the defendants are claim¬ 
ing that the plaintiff thereby is liable to the United States 
for liquidated damages in the amount of $37,980, and also 
is subject to being denied the award of any contract with 
the United States for a period of three years. The defen¬ 
dants are about to conduct hearings in an administrative 
proceeding within the Department of Labor for the purpose 
of making findings and conclusions as to said alleged 
breaches of contract and violations of the Walsh-Healey 
Public Contracts Act on the part of the plaintiff, which 
hearings will involve the taking of voluminous evidence 
and will continue for many months and will 
3 put the plaintiff to heavy expense in carrying 
on investigations and in eliciting evidence in 
its behalf. The plaintiff asserts that on the facts 
alleged by the defendants any asserted liability of the 
plaintiff for liquidated damages has been barred by the 
limitations specified in the Portal-to-Portal Act. As to the 
claim by the defendants that the plaintiff is subject to being 
denied award of any contract by the United States the 
plaintiff asserts that the three-year period specified by the 
Walsh-Healey Public Contracts Act for operation of said 
denial of contracts, on the undisputed facts, has already 
expired. The defendants herein have taken and still take 
the position that the provisions of the Walsh-Healey Public 
Contracts Act and of the Portal-to-Portal Act have not 
barred enforcement of liability and penalty. The present 
issue is solely one of law, relating to the true meaning and 
construction of the Walsh-Healey Public Contracts Act and 
the Portal-to-Portal Act. The facts giving rise to this con¬ 
troversy are hereinafter given in greater detail. 

6. On or about September 25, 1941 and January 9, 1943, 
respectively, plaintiff entered into two contracts with the 
United States to manage and operate the United States 
Naval Ordnance Plants at Macon and Milledgeville, Georgia, 
which contracts contained certain representations and stip¬ 
ulations alleged to have been included therein pursuant to 


4 


the provisions of the Walsh-Healev Public Contracts Act, 
including the stipulation that no male person under 16 
years of age and no female person under 18 years of age 
would be employed by the plaintiff in performance of the 
contracts. 

7. On or about September 12, 1947 plaintiff received in 
the mail a copy of a document headed 

“United States of America 
Division of Public Contracts, Department of Labor 

No. PC-383” 

and bearing the signature of L. B. Schwellenbach and desig¬ 
nated as a “Complaint” and which had been sent or caused 
to be sent to the plaintiff by the defendant, Kenneth 
Meiklejohn acting as Chief Hearing Examiner of the 
United States Department of Labor. The docu- 
4 ment stated that the plaintiff had breached cer¬ 
tain of the representations in the contracts men¬ 
tioned in paragraphs 5 and 6 above by knowingly 
employing named individuals under the age permitted by 
said contracts on specified days; the date of the last vio¬ 
lation in respect to any of the named individuals is Sep¬ 
tember 30,1944, all other dates set forth on the face of said 
document being earlier than September 30, 1944. Said 
document further stated that by reason of the aforemen¬ 
tioned breaches of contract and pursuant to provisions of 
the Walsh-Healey Public Contracts Act, plaintiff was in¬ 
debted to the United States in liquidated damages in the 
sum of Thirty-Seven Thousand, Nine Hundred and Eighty 
Dollars ($37,980) and that in addition plaintiff was subject 
to being denied the award of any contract with the United 
States until three years have elapsed from the date of the 
determination of any such breaches. A copy of said docu¬ 
ment is annexed to this complaint and marked Exhibit “A”. 

8. On or about January 22, 1948 the plaintiff herein 
moved to dismiss the said “Complaint” aforementioned 
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in paragraph 7. The motion was addressed to the defen¬ 
dant Meiklejohn as Chief Hearing Examiner of the United 
States Department of Labor and referred to the defendant 
Parkinson as a Hearing Examiner of the United States 
Department of Labor assigned to this case by the defendant 
Meiklejohn and was argued on February 11, 1948, and 
briefs were subsequently filed by the plaintiff herein and by 
the Solicitor of the United States Department of Labor. 

9. The said motion made by the plaintiff herein, among 
other things, moved to dismiss on the ground (1) that §§ 6 
and 7 of the Portal-to-Portal Act had permanently barred 
any recovery of any sum by way of liquidated damages or 
otherwise for any of the alleged violations set forth in the 
document referred to in paragraph 7 of this complaint, and 
(2) that the plaintiff herein could not be refused any con¬ 
tract with the United States for a period of three years 
from the date of the occurrence of the last alleged violation 
or for any period of time based on any of said alleged vio¬ 
lations because more than three years had already elapsed 
since the date of the occurrence of the last alleged violation. 

5 10. § 6 of the Portal-to-Portal Act, which bars 

defendants ’ claim as to liquidated damages, provides 
as follows: 

“§6. Statute of limitations 

“Any action commenced on or after May 14,1947, to 
enforce any cause of action for unpaid minimum wages, 
unpaid overtime compensation, or liquidated damages, 
under the Fair Labor Standards Act of 1938, as 
amended, the Walsh-Healey Act, or the Bacon-Davis 
Act— 

“(a) if the cause of action accrues on or after May 
14,1947—may be commenced within two years after the 
cause of action accrued, and every such action shall be 
forever barred unless commenced within two years 
after the cause of action accrued; 

“(b) if the cause of action accrued prior to May 14, 
1947—may be commenced within whichever of the fol- 
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lowing periods is the shorter; (1) two years after the 
cause of action accrued, or (2) the period prescribed by 
the applicable State statute of limitations; and, except 
as provided in paragraph (c), every such action shall 
be forever barred unless commenced within the shorter 
of such two periods; 

“(c) if the cause of action accrued prior to May 14, 
1047, the action shall not be barred by paragraph (b) 
if it is commenced within one hundred and twenty days 
after May 14, 1947, unless at the time commenced it is 
barred by an applicable State statute of limitations.” 

11. Section 7 of the Portal-to-Portal Act provides that an 
action is commenced for the purposes of § 6 of the said act 
when a complaint has been filed. 

12. Xo complaint has been filed in any court, and no ac¬ 
tion has been commenced in any court, in respect to any of 
plaintiff’s alleged breaches of contract, and more than two 
years have elapsed since September 30, 1944, the date of 
the last claimed breach of contract, and more than 120 days 
have elapsed since May 14, 1947. 

13. § 3 of the IValsh-Healey Public Contracts Act limits 
the time in which a person or firm can be denied the award 
of a contract by the United States as a result of a breach of 
a representation in a public contract to a period of three 
years from the date of the breach of said contract. 

14. More than three years have elapsed since September 
30, 1044, the date of the last claimed breach of contract. 

6 15. Although any asserted liability of the plaintiff 
herein for liquidated damages is barred by §§ 6 and 

7 of the Portal-to-Portal Act and the period in which the 
plaintiff herein could be deprived of public contracts has 
elapsed, the defendant Parkinson, as Hearing Examiner 
denied the motion by the plaintiff herein to dismiss the 
complaint, rejecting among others the two grounds stated 
in this paragraph and in paragraph 9. 
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16. On or about June 11, 1948, the plaintiff herein duly 
filed a Petition for Review of the order of the defendant 
Parkinson as Hearing Examiner denying the motion to dis¬ 
miss, which said Petition for Review was addressed to the 
defendant Meiklejohn as Chief Hearing Examiner of the 
United States Department of Labor, and requested a review 
of said order both by the Administrator of the Wage and 
Hour and Public Contracts Divisions and by the Secretary 
of Labor. 

17. On or about June 25, 1948, the plaintiff herein 
received a letter signed by the defendant William R. Mc- 
Comb, Administrator, which stated (i) that the Petition for 
Review referred to in the preceding paragraph had been 
referred to him, (ii) that the petition was denied, and (iii) 
that the rules of the Department of Labor did not contem¬ 
plate or make provision for review by the Secretary of 
Labor of the order of the Hearing Examiner referred to 
above. 

18. On or about July 8,1948, the plaintiff herein received 
a letter signed by the defendant John W. Gibson, Acting 
Secretary of Labor, which stated (i) that the Rules of Prac¬ 
tice of the United States Department of Labor made no 
provision for review by the Secretary of Labor of rulings 
by the Trial Examiner in the course of such proceedings as 
had been taken, and (ii) that the said defendant Gibson as 
Acting Secretary of Labor could see no occasion for taking 
action on the petition for review at this time. 

19. Notwithstanding defendants’ inability to impose lia¬ 
bility on the plaintiff herein for liquidated damages or to 

penalize plaintiff by denying it the right to 
7 contract with the government, each of said de¬ 
fendants at the behest and under the direction 
of the defendant Morse and the defendant Morse 
himself as successor pro tempore to L. D. Schwel- 
lenbach, are conducting an administrative proceeding, 
and have set October 12, 1948, as the date for hearing 
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on the alleged violations by plaintiff of contracts subject to 
the Walsh-Healey Public Contracts Act for the sole purpose 
of exercising rights and powers which are barred because 
they were not exercised within the time fixed by law. 

20. Xo facts which might be found after, and no evidence 
which might be introduced at, any hearing on the merits on 
the allegations set forth in the document identified in para¬ 
graph 7 of this complaint, could change in any way the 
answer to the question whether the Portal-to-Portal Act 
bars any action to recover liquidated damages under the 
Walsh-Healey Public Contracts Act if a complaint is not 
filed in a court within two years from the date when the 
cause of action accrues or within 120 days after May 14, 
1947, to wit, on or before September 11, 1947, whichever 
is the later. 

21. No facts which might be found after, and no evidence 
which might be introduced at, any hearing on the merits on 
the allegations set forth in the document identified in para¬ 
graph 7 of this complaint, could change in any way the 
answer to the question whether the Secretary of Labor has 
any authority under the Walsh-Healey Public Contracts 
Act to list a person or individual as one to whom contracts 
with the United States cannot be granted in view of the fact 
that more than three years have elapsed since the date when 
such breaches occurred. 

22. A delay in ascertaining the rights and immunities of 
the plaintiff under the Walsh-Healey Public Contracts Act 
and the Portal-to-Portal Act will result in serious loss and 
damage to the plaintiff in that it will be put to great expense 
in preparing for and in defending its rights at a hearing on 
the merits which will involve many disputed facts, all of 
which is unnecessary and to no avail. 

8 Wherefore, the plaintiff herein requests that this 

Court issue a declaratory judgment: (1) that 
the Portal-to-Portal Act has permanently barred any 
action under the Walsh-Healey Public Contracts Act 
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to recover liquidated damages or any other sum 
of money for any of the alleged violations set forth 
in the said document identified in paragraph 7 of 
this complaint; and (2) that contracts with the United 
States cannot be refused to the plaintiff herein for any 
period of time based on any of the alleged violations set 
forth in the said document; and for such other and further 
relief as to the Court may seem just. 

Robert P. Patterson 
Walter L. Rice 

/s/ Walter L. Rice 

Elmer M. Cunningham 
John T. Kilpatrick 
Joel Denton 
and 

Ellis, Houghton & Ellis 

By /s/ Woodson P. Houghton 
Southern Building 
Washington 5, D. C. 

Attorneys for Plaintiff 

Washington, D. C. 

July 28,1948 
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9 Exhibit “A” 

UNITED STATES OF AMERICA 
DIVISION OF PUBLIC CONTRACTS, DEPARTMENT OF LABOR 

No. PC-383 
In the Matter of 
Reynolds Corporation, 
a corporation 
Respondent 

COMPLAINT 

Having reason to believe upon investigation that, at the 
times and in the manner hereinafter stated, the representa¬ 
tions and stipulations of the contracts identified herein 
have been breached and the provisions of the Act of June 
30, 1936 (49 Stat. 2036; U. S. C. ti. 41, Secs. 35-45), other¬ 
wise known as the Walsh-Healey Public Contracts Act and 
referred to hereinafter as the Act, have been violated, it is 
hereby averred and charged: 

L 

That the respondent, Reynolds Corporation, is and for 
sometime prior to September 25, 1941, was a corporation 
organized and existing under and by virtue of the laws of 
the State of Delaware, having a principal office at Third 
and Grace Streets, Richmond, Virginia, and formerly hav¬ 
ing offices and places of business on Guy Paine Highway, 
Macon, Georgia, and at Milledgeville, Georgia. 

n. 

That the respondent, Reynolds Corporation, was awarded 
by the Government of the United States the following con¬ 
tracts on the dates, in the amounts, and for the commodities 
set opposite each of them: 



11 


Date of 

Contract No. Award Amount 


NORD-5017 
(formerly NOS- 
86524) 


9-25-41 Indeterminate; 
in excess of 
$10,000 


BU-ORD 5018 


1-9-43 Indeterminate; 
in excess of 
$10,000 


Commodity 

Fuses, 
Tracers, 
Detonators, 
Primers, etc.; 

Bomb 
Fuse 
parts; 


and that each of the said contracts was subject to and con¬ 
tained the representations and stipulations required by the 
Act. 

III. 


That the respondent, Reynolds Corporation, knowingly 
employed the following named persons under 16 years of 
age in the performance of Contract No. NORD-5017 (for¬ 
merly NOS-86524) in its said establishment at Macon, 
Georgia, for the number of days and on the respective dates 
set opposite their names, contrary to the provisions of the 
said contract and section 1(d) of the Act: 


Name 

Lila Joan Bleam 


Mary Lee Croft 


Martha A. Davis 


Days in Violation Dates in Violation 

7 March 1944: 

11, 13, 14,15, 16, 
17,18; 

11 October 1942: 

15, 16,17, 19, 20, 
21, 22, 23, 24, 26, 
27; 

3 November 1942: 

11,13,14; 


June 1944: 

14, 15, 16, 19, 20, 
21, 22, 23, 26, 27, 
28, 29, 30; 


Marion P. Pryor 


61 
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Name Days in Violation Dates in Violation 

Marion P. Pryor (con’t) July 1944: 

1, 4, 5, 6, 7, S, 
10, 11, 12, 13, 14, 
15, 17, 18, 19, 20, 
21, 22, 24, 25, 26, 
27, 28, 29, 31; 

August 1944: 

1, 2, 3, 4, 5, 7, 8, 
9, 10, 11, 12, 14, 
15, 16, 17, 18, 19, 
21, 22, 23, 24, 25, 
26; 

11 IV. 

That the respondent, Reynolds Corporation, knowingly 
employed the following named female persons under 18 
years of age in the performance of contract No. NORD- 
5017 (formerly XOS-86524) in its said establishment at 
Macon, Georgia, for the number of days and between the 
dates set opposite their names, without complying with the 
conditions specified in the exemption granted by the Secre¬ 
tary of Labor to section 1(d) of the Act, effective April 21, 
1942, as amended November 11, 1942, permitting the em¬ 
ployment of girls sixteen and seventeen years of age in the 
performance of contracts subject to the Act: 


Name Days in Violation Period in Violation 


Eloise S. Arnold 

18 

10-9-43 to 10-29-43 

Marie Barlow 

149 

12-14-43 to 6-16-44 

Evelyn J. Childre 

208 

9-16-43 to 7-6-44 

Annie B. Coleman 

61 

3-29-44 to 6-17-44 

Lucille A. Coleman 

5 

11-3-42 to 11-7-42 

Mary II. Craig 

91 

10-21-42 to 3-1-43 

Mary Lee Croft 

170 

10-28-42 to 7-8-43 

Nan C. Dykes 

29 

6-12-43 to 7-17-43 

Emma F. Durden 

38 

10-15-43 to 11-27-43 

Ethel M. Dyer 

43 

3-2-44 to 4-29-44 

Edna L. Fennell 

207 

10-16-43 to 7-7-44 
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Name Days in Violation Period in Violation 


Mary H. Griffin 

13 

3-4-44 to 3-25-44 

Mary B. Gregory 

96 

2-19-44 to 6-14-44 

Rachel J. Harmon 

6 

5-20-43 to 5-26-43 

Opal J. Howell 

147 

10-1-43 to 4-5-44 

Ruth K. House 

15 

12-29-43 to 2-3-44 

Julia 0. Hinson 

26 

3-15-44 to 4-15-44 

Martha V. Heath 

46 

3-23-44 to 6-1-44 

12 Evelyn E. Ingle 

38 

7-22-42 to 9-3-42 

Myrtice S. Johnson 

86 

2-12-44 to 6-16-44 

Mary A. Johnson 

133 

10-29-42 to 4-10-43 

Katherine I. Kent 

40 

1-9-43 to 2-25-43 

Helen E. Kitchens 

32 

3-16-44 to 5-4-44 

Mary E. Lecrone 

5 

3-14-42 to 3-19-42 

Ila R. Lee 

200 

12-17-42 to 9-18-43 

Frances J. Marks 

77 

6-8-43 to 9-4-43 

Mary A. Myddleton 

17 

1-28-44 to 2-25-44 

Lunelle B. Oakes 

107 

10-29-42 to 3-26-43 

Ethel M. Price 

175 

10-17-42 to 7-6-43 

Joyce R. Rhodes 

76 

3-1-44 to 6-15-44 

Grace E. Ramage 

83 

1-15-44 to 4-29-44 

Doris M. Rowland 

6 

4-5-44 to 4-11-44 

Hilda S. Russell 

76 

10-20-42 to 9-27-43 

Mary R. Sapp 

122 

2-19-42 to 7-20-42 

Christine Smith 

60 

2-27-42 to 5-20-42 

Mary E. Salter 

15 

10-28-42 to 11-18-42 

Edna E. Thompson 

27 

3-25-44 to 5-2-44 

Amv M. VonBerkum 

26 

3-9-42 to 4-11-42 

Jewel H. Wright 

168 

7-1-42 to 1-18-43 

Ruby M. Whitfield 

21 

6-28-43 to 7-26-43 

Nancy K. Williams 

31 

7-30-42 to 9-3-42 

Florence E. Winters 

22 

3-8-43 to 4-2-43 

Rachel R. Walston 

69 

9-2-43 to 12-20-43 

Myrtice Wilkes 

96 

1-4-44 to 5-11-44 

Ola E. Yaughn 

3 

10-29-42 to 10-31-42 

Ruth L. Young 

45 

9-6-43 to 12-14-43 


13 V. 

That the respondent, Reynolds Corporation, knowingly 
employed the following named persons under 16 years of 
age in the performance of contract No. BU-ORD 5018 in 
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its said establishment at Milledgeville, Georgia, for the 
number of days and between the dates set opposite their 
names, contrary to the provisions of the said contract and 
section 1(d) of the Act: 

Name Days in Violation Period in Violation 

(Miss) Guvnell Jones 97 June 10 to Sept. 30, 

1944; 

Euirene Price 9 June 13 to July 3, 

1944. 

VI. 

That the respondent, Reynolds Corporation, knowingly 
employed the following named female persons under 18 
years of age in the performance of contract No. BU-ORD 
5018 in its said establishment at Milledgeville, Georgia, for 
the number of days and between the dates set opposite their 
names, without complying with the conditions specified in 
the exemption granted by the Secretary of Labor to section 
1(d) of the Act, effective April 21, 1942, as amended No¬ 
vember 11,1942, permitting the employment of girls sixteen 
and seventeen years of age in the performance of contracts 
subject to the Act: 


Name Days in Violation Period in Violation 


Zone Juanita Hubbard 

4 

Sept. 25, 26, 27&28, 

(now Allen) 


1944. 

Martha Elizabeth Davis 

1 

May 19, 1944 

Margaret Taylor Golden 

1 

June 23,1944 

Evelyn Cynara Sanders 

1 

May 19, 1944 

Dora E. Brett 

139 

Feb. 18 to Julv 29, 
1944. 

Garland Johnson 

13 

April 17-29, 1944 

Mhbel Elizabeth Moore 

64 

March 25-June 3, 
1944. 

14 Annel Newson Peavey 87 

Jan. 17-May 22, 
1944. 

Mildred Brookins Roberts 49 

Jan. 24-Mar. 25, 
1944. 
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Name Days in Violation Period in Violation 

Margaret Smart Sessions 4 Sept. 23, 25, 26, & 

27 1944. 

Dorothy Christine Wall 13 Feb/14 to March 6, 

1944. 

Jeanette Frances Waller 10 June 24-July 5,1944. 

vn. 

That by reason of the aforesaid breaches of contract and 
violations of the Act respondent, Reynolds Corporation, 
has become liable and indebted to the United States in liqui¬ 
dated damages in the sum of ten dollars ($10) for each day 
each underage employee was knowingly employed in the 
performance of the contracts identified in paragraph II 
above, as provided by Section 2 of the Act, and has become 
subject to the provisions of section 3 of the Act, whereby 
respondent and all firms, corporations, partnerships, and 
associations in which respondent has a controlling interest 
may be denied the award of any contract with the United 
States until three (3) years have elapsed from the date of 
the determination of any such breaches and violations. 

Wherefore, this complaint has been signed and issued at 
Washington, D. C., this 11th day of September, 1947. 

/s/ L. B. ScHWELLEXBACH 

• *•••**••• 

15 Filed August 18, 1948 

Motion to Dismiss 

Defendants respectfully move the Court to dismiss the 
complaint on the grounds that: 

(1) Service of the summons and complaint was not had 
on the Attorney General and the United States Attorney 
as required by Rule 4(d)(4) and (5) of the Federal Rules 
of Civil Procedure. 

(2) The Court lacks jurisdiction because the suit is in 
effect one against the United States without its consent. 
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16 (3) The complaint fails to state any claim upon 
which a declaratory judgment or any other judicial 

relief may be granted prior to exhaustion of administrative 
remedies. 

(4) Even if the complaint stated a claim within the juris¬ 
diction of this Court, neither of the limitations periods 
relied on in the complaint bars actions by the Government 
for violations of the contracts here involved because (a) 
the period of limitations prescribed in the Portal-to-Portal 
Act of 1947 is inapplicable to Government action, and (b) 
neither the three-year blacklist period of the Public Con¬ 
tracts Act nor the period of limitations prescribed in the 
Portal-to-Portal Act (if applicable) can commence to run 
until after determination of liability in the administrative 
proceedings. 

George M. Fay, 

United States Attorney, 

/s/ William S. Tyson 
William S. Tyson, 

Solicitor of Labor , 

/s/ Bessie Margolin 
Bessie Margolin, 

Assistant Solicitor , 

Attorneys for Defendants. 

17 Filed November 24, 1948 

Memorandum of Decision on Defendants* Motion to Dismiss 

Complaint 

In 1941 and 1943 plaintiff corporation was awarded two 
Government contracts which contained provisions requir¬ 
ing it to maintain certain labor standards pursuant to the 
Public Contracts Act (41 U. S. Sections 35-45). One of 
these standards is that there shall not be any employment 
of child labor in fulfilling a Government contract and that 
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if there is such employment, three courses of procedure 
are open to the Government: first, liquidated damages fixed 
by the Public Contracts Act may be deducted from any pay¬ 
ments due by the Government under the contract; second, 
the Government may bring suit to enforce payment of such 
liquidated damages; and third, the contractor may be 
“blacklisted”, by not being permitted to make contracts 
with agencies of the Government for a period of three 
years. 

The Secretary of Labor is charged with administering the 
standards prescribed. By Sections 38 and 39 of the Act, 
the Secretary is given power to make investigations and 
findings of fact, after notice and hearing, which shall be 
conclusive in any court in the United States if there is 
found to be a preponderance of evidence to support it. 

On September 11,1947, complaint was filed against plain¬ 
tiff by the Secretary of Labor before the Di- 
18 vision of Public Contracts of the Department 
of Labor, alleging plaintiff had violated its 
contracts with the Government by illegally employ¬ 
ing child labor. The last alleged violation occurred 
on September 30, 1944. The corporation filed a motion to 
dismiss the complaint before the Division of Public Con¬ 
tracts based on the claim that applicable Statutes of Limita¬ 
tions had run against all proceedings authorized to be 
taken against plaintiff. This motion was denied. Hearings 
in the matter of the alleged breaches of contract were sched¬ 
uled to begin before the Department of Labor on October 
12,1948. 

Plaintiff filed this suit on July 29,1948, against individual 
members of the Department of Labor concerned with car¬ 
rying on the hearings, seeking a declaratory judgment: (1) 
that under the Statute of Limitations of two years provided 
by the Portal-to-Portal Act (29 U. S. C., Section 255), any 
action to recover liquidated damages for the alleged 
breaches of the Public Contracts Act has been barred; and 
(2) that contracts with the United States cannot be refused 
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plaintiff under tlie provisions of Section 37 of said Act, for 
the reason that the period of three years’ limitation pro¬ 
vided by the Public Contracts Act within which blacklisting 
might be imposed has expired. Plaintiffs also claim that all 
payments under the contracts have been made and there¬ 
fore the Government is not able to withhold any sums from 
plaintiffs. 

Defendants have moved to dismiss this suit, claiming (1) 
it is a suit against the United States without its consent; 
(2) that the administrative remedies have not been ex¬ 
hausted, as required before suit may be filed; (3) 
19 that the Attorney General is an indispensable party; 

and (4) that the remedies available to the Govern¬ 
ment are not barred by applicable Statutes of Limitation. 

Several of the points made by the defendants need not 
be decided at this time for the reason that the complaint 
in this case is brought against improper parties defendant. 
The defendants named are officials of the Department of 
Labor, each of whom is sued in his individual capacity. The 
United States is not named, notwithstanding the sole relief 
sought is a declaratory judgment barring its possible rights 
(a) to deny for a period of time future contracts to plain¬ 
tiff and (b) to bring suit against plaintiff for liquidated 
damages. 

From my study of applicable legal authorities, it appears 
a suit against an employee of the United States in his in¬ 
dividual capacity is permitted only when personal action on 
the part of the employee is required to be restrained or 
commanded. The employee is permitted to be sued in 
personam because a judgment against the United States will 
not accomplish the relief to which the plaintiff is lawfully 
entitled. In such a case, it is not important that other offi¬ 
cials of the United States shall he advised of the suit, or 
be bound by it, for the reason that the action commanded 
against the individual will grant full and complete relief. 

In the case at bar, counsel for plaintiff at the oral argu¬ 
ment of the motion to dismiss expressly disclaimed seeking 
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any relief by way of restraining the individual defendants 
or compelling them to do an act. As previously stated, what 
the suit seeks is a judgment barring possible claims by the 
United States. The United States is the primary 

20 party in interest. Its claims may be asserted by 
officials other than those named in the suit, and in 

the event they are asserted, judgment against the in¬ 
dividual defendants sued in this case may not be 
pleaded as res judicata. By analogy, the present 
suit is comparable to one in which certain officers 
of a private corporation would be sued, where the object of 
the proceeding is to obtain a judgment barring substantial 
rights of the corporation. In such a case, it is obvious the 
suit would be dismissed for want of the proper party defen¬ 
dant. 

This Court does not now pass upon the question as to 
whether the United States may be sued in the case at bar, 
as plaintiff contends is permissible under the Declaratory 
Judgment Act. What is decided is that in any case where 
the sole relief sought is a declaratory judgment which will 
bar rights of the United States to bring a suit, it is re¬ 
quired that the United States be named as party defendant, 
and plaintiff may not meet this requirement by suing cer¬ 
tain public officials in their individual capacity. 

The conclusions of the Court which have been stated re¬ 
quire the motion to dismiss the complaint to be granted. 

(Signed) Bolitha J. Laws 
Chief Judge 

November 24, 1948 

21 Filed December 9,1948 

Order 

The above action having come on regularly to be heard 
upon the motion of defendants to dismiss said action, and 
the court having heard the arguments of counsel and being 
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fully advised in the premises, does hereby find that said 
motion should be granted and said action dismissed in ac¬ 
cordance with and on the grounds set forth in the opinion 
filed in this proceeding on November 24,1948. Wherefore, 
it is 

Ordered, Adjudged and Decreed (1) that the motion to 
dismiss be and the same hereby is granted on the grounds 
set forth in said opinion and on said grounds the complaint 
is dismissed with prejudice, and (2) that costs be paid by 
plaintiff. 

/s/ Bolitha J. Laws 
Chief Judge 

Washington, D. C. 

December 9, 1948 
Presented by 

Ross O'Donoghue, Asst. U. S. Atty. 

/s/ Walter L. Rice 
/ s/ Elmer M. Cunningham 
Counsel for Plaintiff 

• •••••••#• 

25 Filed December 9,1948 

Stipulation 

It is hereby stipulated by and between the attorneys for 
the plaintiff and the attorneys for the defendants in the 
above-entitled action that the record on appeal in this action 
shall consist of (1) the complaint, (2) the motion to dismiss 
the complaint, (3) the docket entries, (4) the order dismiss¬ 
ing the complaint, and (5) the opinion of Chief Judge Laws 
granting the motion to dismiss the complaint; and it is 
further stipulated that the Clerk of this Court may forward 
the above documents to the United States Court of Appeals 
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for the District of Columbia, together with such other docu¬ 
ments as may be required by the rules of that Court. 

/s/ Bessie Margolin 

Attorney for Defendants 

/s/ Walter L. Rice 

Attorney for Plaintiff 

Washington, D. C. 

December 9,1948 

*••••••••• 

24 Filed December 9,1948 

Notice of Appeal 

Notice is hereby given that Reynolds Corporation, a cor¬ 
poration organized under the laws of Delaware, the plaintiff 
herein, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the final order dis¬ 
missing the complaint entered in this action on December 
9,1948. 

Signed: Walter L. Rice 
Walter L. Rice 
Elmer M. Cunningham 
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APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

This counterstatement is deemed necessary because appel¬ 
lant’s “Statement of the Case,” does not adequately, nor we 
believe accurately, state the issues properly before this Court 
on appeal, nor does it present the background pertinent to the 
issues raised by the motion to dismiss and necessary to an 
understanding of the decision below. 

Appellant filed this action seeking a declaratory judgment 
that Section 6 of the Portal-to-Portal Act of 1947 1 has barred 
any action for liquidated damages for the alleged violations of 
the Public Contracts Act, 2 which are presently being investi¬ 
gated in administrative proceedings against appellant instituted 
under that Act, and that the appellant may not be refused any 
contract with the United States as the result of such alleged 
violations as provided in Section 3 of the Public Contracts Act. 

* Act of May 14,1947,61 Stat. 84,29 U. S. C., sec. 256. 

’Act of June 30, 1936, 49 Stat 2036, 41 U. S. C., sec. 35-45. Appellant 
prints only brief excerpts from this Act The complete Act is printed in 
appeUee’s appendix, infra, p. 41. 


(1) 


2 


Defendants (appellees) moved to dismiss the complaint on 
the grounds (1) that the Court lacks jurisdiction because the 
suit is in effect one against the United States without its con¬ 
sent, (2) that the complaint fails to state any claim upon which 
a declaratory judgment or any other judicial relief may be 
granted prior to exhaustion of administrative remedies, and (3) 
that even if the complaint stated a claim within the jurisdiction 
of this Court, neither of the limitation periods relied upon bars 
actions by the Government for violations of the contracts here 
involved (a) because the Portal Act limitation period is inappli¬ 
cable to Government action and (b) because neither the Portal 
Act limitation nor the three-year black-list period of the Public 
Contracts Act can commence to run until after determination 
of liability in the administrative proceedings. 

The court below granted the motion to dismiss on the ground 
that since “the sole relief sought is a declaratory judgment 
which will bar rights of the United States to bring a suit, it is 
required that the United States be named as party defendant, 
and plaintiff may not meet this requirement by suing certain 
public officials in their individual capacity” (Appellant’s App. 
19). The district court expressly refrained from ruling on any 
other of the grounds relied upon in the motion to dismiss. 

A brief summary of the nature of the proceedings and actions 
under the Public Contracts Act is necessary to an understand¬ 
ing both of the decision below and of the several other grounds 
advanced by defendants in support of the dismissal of the 
action. The Public Contracts Act provides that certain basic 
labor standards be maintained by employers who enter into 
contracts with the Government to furnish certain kinds of 
supplies and materials. These standards pertain to minimum 
wages, overtime compensation, nonemployment of child and 
convict labor, and observance of certain health and safety re¬ 
quirements. The prescribed standards are required to be in¬ 
corporated into the contracts. Administration and enforce¬ 
ment of them is entrusted to the Secretary of Labor, who is 
“authorized and directed” under Section 4 of the Act “to ad¬ 
minister the provisions of this Act,” “to prescribe rules and reg¬ 
ulations with respect thereto,” and “to make investigations and 
findings” as may be necessary to carry out these functions. 
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Section 5 of the Act provides that upon the Secretary’s own 
motion or upon complaint that the statutory standards have 
been violated, the Secretary or his representative shall have 
the power to hold hearings, and make findings of fact after 
notice and hearing, “which findings shall be conclusive upon 
all agencies of the United States, and if supported by the pre¬ 
ponderance of the evidence, shall be conclusive in any court 
of the United States.” 

The Act (Section 2) provides that violations of its standards 
render the contractor liable to the United States for liquidated 
damages in the sum of $10 per day for each knowing infringe¬ 
ment of the child and convict labor standards and a sum equal to 
the amount of underpayments for violation of the minimum 
wage and overtime standards. Any sums due the United States 
by reason of such violations may be withheld from any amounts 
due on such contracts or may be recovered in suits brought in 
the name of the United States by the Attorney General. Sums 
recovered or withheld because of child labor violations are paid 
into the United States Treasury. Sums recovered or withheld 
because of underpayments are held in a special deposit account 
and are paid, on order of the Secretary of Labor, directly to the 
employees on whose account the sums were recovered or with¬ 
held. 

The Rules of Practice issued by the Secretary (11 Fed. Reg. 
14493) pursuant to Section 4 of the Act provide that upon 
receiving a report of a violation of the Act or upon his own 
motion, the Secretary of Labor or his duly authorized represen¬ 
tative may institute administrative proceedings to determine 
whether the Act has in fact been violated. The rules provide 
that in the event a complaint is instituted by the Secretary 
there will be a full administrative hearing before a trial exam¬ 
iner who is to issue an order and decision embodying his find¬ 
ings of fact and conclusions of law on all the issues in the case. 
The parties are given the right to petition for a review of the 
trial examiner’s decision by the Administrator of the Wage and 
Hour and Public Contracts Divisions. The ultimate admin¬ 
istrative determination, whether that of the trial examiner or 
the Administrator, is the basis for the withholding of sums or 
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the institution of suit by the Attorney General. As noted above, 
Section 5 of the Act provides that the administrative findings 
“if supported by the preponderance of the evidence, shall be 
conclusive in any court of the United States.” 

Section 3 of the Public Contracts Act provides that unless 
the Secretary of Labor otherwise recommends no Government 
contracts shall be awarded to violators of the Act “until three 
years have elapsed from the date the Secretary determines such 
breach to have occurred.” Under the Rules of Practice the 
trial examiner, if he finds a breach to have occurred, recommends 
to the Secretary of Labor whether the employer should be 
relieved from the application of the ineligible list provision of 
Section 3. Similarly, the Administrator in the event he reviews 
the decision of the trial examiner and finds that the Act has 
been violated recommends to the Secretary of Labor whether 
the employer should be relieved of that provision. The ultimate 
determination whether a violator should be relieved of that 
provision is made by the Secretary. 

As the complaint in the instant case alleges, an administrative 
proceeding under the Public Contracts Act has been instituted 
against appellant and a hearing before a trial examiner has 
been scheduled. The complaint in the administrative proceed¬ 
ing alleges extensive violations of the child labor provisions of 
the Public Contracts Act, as a result of which (if the allegations 
are substantiated in the administrative proceedings) respond¬ 
ent therein (appellant here) may be subject to suit by the 
United States for liquidated damages for the violations, or to 
the withholding of sums due it under its contracts with the 
United States, and unless the Secretary of Labor otherwise 
recommends may be barred from receiving Government con¬ 
tracts for a period of three years. 

STJJOffABY OF ARGUMENT 

I * 

It is apparent from the complaint and from the face of 
the pertinent statutory provisions that the United States has 
an interest in this controversy “of such a nature that a final 
decree cannot be made without affecting that interest,” and 
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that, therefore, the United States is an indispensable party to 
this action. As pointed out in the opinion below, “the sole 
relief sought is a declaratory judgment barring its [‘the United 
States’] possible rights (a) to deny for a period of time future 
contracts to plaintiffs and (b) to bring suit against plaintiff 
for liquidated damages,” and appellant has “expressly dis¬ 
claimed seeking any relief by way of restraining the individual 
defendants or compelling them to do an act” (Apellant’s App. 
18-19). Under the terms of the Public Contracts Act, viola¬ 
tions of the labor standards of a contract with the United States 
creates a liability for damages, not to the Labor Department 
officials here named defendants, but “to the United States” 
(Section 2). The statute authorizes the recovery of such 
damages by suits to be instituted, not by the Labor Department 
officials, but by the Attorney General “in the name of the 
United States” {ibid.). Moreover, in administering the Pub¬ 
lic Contracts Act, the Secretary of Labor, and the Labor De¬ 
partment officials are acting “for the sole benefit of the prin¬ 
cipal,” the United States, so that any judgment with respect to 
liability under that Act directly affects the United States. 

* The instant case is governed by the decision in Mine Safety 
Appliances Co., v. Forrestal, 326 U. S. 371, and not by Land v. 
Dollar, 81 App. D. C. 28, 154 F. (2d) 307, 330 U. S. 731, and 
Philadelphia v. Stimson, 223 U. S. 605. The Stimson-Land line 
of cases is clearly distinguishable. Both the Supreme Court 
and this Court have recognized that the distinguishing fea¬ 
ture of such cases is that the individual officers sued have 
wrongfully or tortiously invaded some property or other clear 
right of the complainant. Unlike those cases, the present 
action is not grounded on the assertion that the defendants 
are invading any property right or personal right of plaintiff. 
The complaint is predicated, not upon the invasion of such 
rights, but solely upon appellant’s anticipated “expense in pre¬ 
paring and in defending” the administrative proceeding. But 
it is clear that “the expense and annoyance of litigation” as 
a result of Government action, even though such action may 
prove groundless or futile, is not a source of legal rights. The 
officials named defendants here have not threatened, and in¬ 
deed have no statutory authority to bring the actions for liqui¬ 
dated damages which appellant seeks to have declared barred. 
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The Attorney General alone “in the name of the United States” 
has such authority. 

II 

The complainant fails to state a claim upon which a declara¬ 
tory judgment or any other judicial relief may be granted be¬ 
fore the administrative remedies are exhausted. Any legal 
right which plaintiff may possibly have is plainly not ripe for 
judicial determination at this stage. Congress has committed 
the administration of the Public Contracts Act to the primary 
jurisdiction of the Secretary of Labor. In accordance with the 
statutory provisions and the administrative Rules of Practice 
pursuant thereto a complaint is now awaiting hearing before 
an examiner appointed by the Secretary of Labor. Appellant’s 
contention that the principle of exhaustion of administrative 
remedies has no application to the instant case because the 
issues raised are purely legal ignores one of the principal under¬ 
lying reasons for the rule against judicial intervention. The 
purpose of the rule is not only to enable the administrative 
agency to proceed in an orderly fashion but also to afford the 
court the benefit of the prior administrative judgment and to 
relieve the court of the burden of possibly unnecessary litiga¬ 
tion. To interrupt the administrative proceedings for the 
purpose of determining a legal question is no less a disruption 
of orderly administrative procedures and encouragement for 
constant delays, and is no less an unnecessary burden on the 
court, than an intervention to decide coverage or other juris¬ 
dictional questions. This action serves to burden the court 
with a problem which it may well be unnecessary to decide, 
for it cannot be assumed at this stage that the administrative 
proceeding will result in a determination against appellant. 

That appellant proceeds by way of declaratory judgment 
rather than by injunction places it in no better position insofar 
as the relief here sought is concerned. The decisions of this 
Court and of the Supreme Court establish beyond doubt that 
the Declaratory Judgment Act does not enlarge the jurisdiction 
of the Federal courts over claims against the United States, 
but has simply extended the power of the courts to grant relief 
in cases otherwise within their jurisdiction to pass upon. More- 
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over, the Declaratory Judgment Act cannot )be resorted to 
where, as here, there is no actual or justiciable controversy. 
Appellant in the instant case is seeking judicial relief against 
action which has not been taken, may not be taken, and which, 
if taken, will not invade any legal right. 

m 

Even assuming that a claim within the jurisdiction of this 
Court were presented, the complaint should be dismissed on 
the ground that neither of the limitation periods relied upon 
by appellant bars actions or proceedings by the Government for 
violations of the contracts here involved (A) because the Portal 
Act limitation period is not applicable to Government actions 
and (B) because neither the Portal Act limitation period (if 
applicable) nor the three-year black-list period of the Public 
Contracts Act commences to run until there has been a de¬ 
termination of liability in the administrative proceedings. 

A. In view of the firmly established principle that a statute 
of limitations does not apply to the Government unless the 
intention to make it apply is expressly or clearly manifested, 
the Portal Act limitation period may not be construed to be 
applicable to Government actions. Not only is there no ex¬ 
press provision in the Portal Act making the limitations period 
applicable to Government actions, but the Act on its face indi¬ 
cates that the purpose of the limitations period was to relieve 
employers “from varying and extended periods” of limitations 
under the laws of several States—a purpose wholly inapposite 
to Government action under the Public Contracts Act. The 
Congressional recital of reasons for including the Public Con¬ 
tracts Act within the scope of the Portal Act, and the general 
policy and purposes of the Portal Act support this 
construction. None of the evils or considerations set forth 
in Section 1 (a) of the Portal Act has any bearing on Govern¬ 
ment action under the Public Contracts Act to recover for 
child-labor violations. 

The legislative history confirms this view. It shows clearly 
that the sole reason for the inclusion of the Public Contracts 
Act was Congressional concern over the possibility that em- 
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ployees might have the right to maintain actions under the 
Public Contracts Act. Moreover the fact that a provision in 
an earlier bill, which expressly would have made the limita¬ 
tion applicable to “all actions or causes of action arising under . 
or pursuant to Section 2” of the Public Contracts Act, was not 
incorporated in the Portal Act is additional and affirmative 
evidence that the limitations period was not intended to apply 
to the Government. 

B. Even if the statutory limitation period could reasonably 
be interpreted to apply to actions by the Government, no cause 
of action has yet accrued under the contracts here involved 
and cannot accrue until there is a determination in the admin¬ 
istrative proceedings. The structure and scheme of the Pub¬ 
lic Contracts Act demonstrates that an administrative pro¬ 
ceeding and determination is a prerequisite to any court “ac¬ 
tion” for violations of the Act. Appellant’s contention that 
the Attorney General, under Section 2 of the Act, may sue 
without awaiting administrative hearings and determinations, 
is predicated on the erroneous assumption that such an action 
is simply one for a breach of a contract in no wise related to 
the statutory requirements and purposes. But Section 2 of 
the statute does not stand alone; the statute cannot be con¬ 
sidered in segments but must be read as a whole. The provi¬ 
sion in Section 5 that the Secretary’s findings “shall be con¬ 
clusive in any court” (if supported by a preponderance of the 
evidence) plainly relates to the court actions referred to in 
Section 2. Obviously, the findings cannot be conclusive if the 
action under Section 2 may be brought prior to such findings 

With respect to the three-year blacklisting provision, the 
obvious purpose is to provide a period of three years during. 
which violators of the Act may not receive Government con¬ 
tracts. This purpose could not possibly be achieved under 
appellant's construction that the three years commence to 
run as soon as the breach occurs and before there has been 
any discovery or finding of the breach. 
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ARGUMENT 

I 

The Court below correctly held that this action is in reality a 
suit against the United States and that the complaint cannot 
be maintained against defendants 

As the decision below points out, counsel for appellant "at 
the oral argument of the motion to dismiss expressly disclaimed 
seeking any relief by way of restraining the individual defend¬ 
ants or compelling them to do an act” (Appellant’s App. 
18-19). The "sole relief sought is a declaratory judgment bar¬ 
ring its [the United States’] possible rights (a) to deny for 
a period of time future contracts to plaintiff and (b) to bring 
suit against plaintiff for liquidated damages” (See opinion 
below, Appellant’s App. 18). Inasmuch as only the United 
States, acting through the Attorney General, is authorized 
by the Walsh-Healey Act to bring suit for liquidated damages 
and since any blacklisting would relate solely to contracts 
with the United States, this would seem beyond question to be 
an action against the United States. 

It is well settled that in determining whether a suit is against 
the sovereign, it is immaterial that the sovereign is not named 
as a party defendant. The question “whether it [the United 
States] is in legal effect a party to the controversy is not always 
determined by the fact that it is not named as a party on 
the record, but by the effect of the judgment or decree which 
can here be rendered.” Louisiana v. McAdoo, 234 U. S. 627, 
629. See also In re Ayers, 123 U. S. 443; Transcontinental & 
Western Air v. Farley, 71 F. (2d) 288, 290 (C. C. A. 2), cer¬ 
tiorari denied 293 U. S. 603. 8 

* For numerous other Supreme Court decisions holding that suits cannot 
be maintained against officers of the Government where the Government 
“has such an interest in the object of the suit as to be a necessary party,” 
see Belknap v. Schild , 161 U. S. 10,18,25; Louisiana v. Jumel , 107 U. S. 711, 
720-2S; Cunningham v. Macon <£ Brunswick R. R. Co., 100 U. S. 446,454-457; 
Poindexter v. Greenhow, 114 U. S. 270, 287; Hagood v. Southern, 117 U. S. 
52, 67; Minnesota v. Hitchcock, 185 U. S. 373, 386; Oregon v. Hitchcock , 202 
U. S. 60, 68-69; Ex parte Veto York, 256 U. S. 490, 500; Worcester County 
Trust Co. v. Riley, 302 U. S. 292, 296; Mine Safety Appliance Co. v. Forrestal, 
326 U. S. 371; Ford Motor Co. v. Dept, of Treasury , 323 U. S. 459, 464. 
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It is plain from the face of the pertinent statutory provi¬ 
sions that the judgment sought by appellant in this action 
would directly affect the rights of the United States. Under 
the statute, violations of the labor standards of a contract cre¬ 
ates a liability for damages, not to the Labor Department 
officials here named defendants, but “to the United States” 
(Section 2). The statute authorizes the recovery of such dam¬ 
ages by suits to be instituted, not by the Labor Department 
officials named defendants in this action, but by the Attorney 
General “in the name of the United States.” Under Section 
2, “Any sums of money due to the United States of America by 
reason of any violation * * * of said contract * * * 
may be withheld from any amounts due on any such contracts 
or may be recovered in suits brought in the name of the United 
States of America by the Attorney General thereof.” [Italics 
supplied.] “The effect of the judgment or decree which can 
here be rendered” (see Louisiana v. McAdoo, supra ) in this 
case would be to determine whether the claims of the United 
States are barred by limitations. It would determine whether 
the United States may withhold funds and whether a suit by 
the United States to recover damages to the United States for 
breach of contract with the United States would be barred. 
Thus the United States or the Attorney General as representa¬ 
tive of the United States plainly not only has an interest in 
this controversy “but an interest of such a nature that a final 
decree cannot be made without * * * affecting that in¬ 
terest, * * See Minnesota v. Northern Securities Co., 
184 U. S. 199, 236; see also Shields v. Barrow, 17 How. 129, 
139; Weidenfeld v. Northern Pac. Ry. Co., 129 Fed. 305, 311 
(C.C.A.8). 

This conclusion is corroborated by the controlling decisions 
of the Supreme Court and of this Court. Perkins v. Lukens 
Steel Co. 310 U. S. 113; Mine Safety Appliances Co. v. Forrestal, 
326 U. S. 371; Fulton Iron Co. v. Larson, — App. D. C. — 
(October 13, 1948); cf. Land v. Dollar, 81 App. D. C. 28, 154 
F. (2d) 307,330 U. S. 731; Philadelphia Co. v. Stimson, 223 U. S. 
605. Although, as Mr. Justice Douglas said in Land v. Dollar, 
“it is not easy to reconcile” all these Supreme Court decisions 
“as a matter of logic,” (at 738) 4 the instant case is in no sense a 
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doubtful one, but is unquestionably one in which the United 
States is the real party in interest and is directly controlled by 
the decision in Mine Safety Appliances Corp. v. Forrestal, 326 
U. S. 371. According to Land v. Dollar, the test of a true suit 
against the United States is that the judgment would “expend 
itself on the public treasury or domain or interfere with public 
administration” (330 U. S. at 738). There is no question that 
the judgment sought in the instant case would have this effect. 

In Perkins v. Lmkens Steel, supra, the Court, although not 
explicitly passing upon the question whether the suit was one 
against the United States, emphasized that the Secretary in 
administering the Public Contracts Act is acting in the capacity 
of “a purchasing agent” and “for the sole benefit of the prin¬ 
cipal,” the United States, “in the purchase of the Government’s 
own supplies” (at 129, 130), and that judicial intervention in 
the administration of that Act directly and substantially af¬ 
fected the Government’s purchasing policy (id. 127-131). 

Insofar as the withholding aspect of the Act is concerned, 
this case appears clearly to be governed by Mine Safety 
Appliance Co. v. Forrestal. In that case the Under Secre¬ 
tary of the Navy determined after an investigation that ap¬ 
pellant had made excessive profits on Government war 
contracts within the purview of the Renegotiation Act. Pur¬ 
suant to the power conferred by the Act, the Under Secretary 
notified appellant that, unless it took action to eliminate these 
profits, he would direct Government disbursing officers to with¬ 
hold payments due appellant on other contracts. Appellant 
sought an injunction and a declaratory judgment before a three- 
judge district court, claiming that the Renegotiation Act was 
unconstitutional. The Supreme Court upheld the decision of 
the district court (59 F. Supp. 733) that the United States was 
“an indispensable party” and that the complaint against the 
Under Secretary should be dismissed. This decision also 
answers appellant’s contention that the determination of 
whether this suit is maintainable against defendants requires 

4 With respect to the difficulty in reconciling these cases see also this 
Court’s opinion in Land v. Dollar, 81 App. D. C. 28 at 32,154 F. (2d) 307,310. 

823810—id-3 
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consideration of the “main issue” raised in the complaint. The 
main issue raised in the Mine Safety complaint was based on 
the allegation that the Under Secretary had no authority to 
direct withholding because of the claimed unconstitutionality 
of the Renegotiation Act. But the Court ruled explicity that 
“the government is an indispensable party * * * even 
though the Renegotiation Act under which the Secretary pro¬ 
posed to act might he held unconstitutional” (Italics sup¬ 
plied; 326 U. S. at 275.) 

Similarly, in the instant case, the United States is an in¬ 
dispensable party, even though it might be held that actions 
for liquidated damages are barred by the statute of limitations. 
The withholding procedure provided by the Public Contracts 
Act is substantially identical to that prescribed in the Renego¬ 
tiation Act. Therefore, insofar as the Public Contracts Act 
looks to the withholding of money by the Government, an at¬ 
tempt to secure a judgment barring proceedings under that 
Act is, under the doctrine of the Mine Safety case, a suit against 
the United States. 5 

Appellant’s attempt to distinguish this decision on the 
ground that the Government does not owe it any money on 
the contracts and does not hold any funds belonging to appel¬ 
lant (Appellant’s br., p. 11) is untenable. This statement, it 
appears, is made on the assumption that the authority to with¬ 
hold funds is limited to money due on the particular contracts 
here in question. The complaint does not allege that sums 
may not be due the Reynolds Corporation on other Govern¬ 
ment contracts now in effect, and, of course, plaintiff cannot 
assert that sums may not become available on contracts which 
may be negotiated in the future. Under the Comptroller 
General’s ruling, any such sums would be subject to withhold¬ 
ing. See 19 Decisions of the Comptroller General 785 (1940), 
ruling that where the United States has a claim under the 

1 The fact that the instant proceeding is solely for a declaratory Judgment 
and not, as in the Mine Safety case, for both an injunction and a declaratory 
Judgment, does not serve to distinguish the Mine Safety case. “The same 
principles which Justified dismissal of the cause insofar as it sought in¬ 
junction Justified denial of the prayer for a declaratory Judgment.” Ma- 
oauley v. Waterman S. S. Cory., 327 U. S. 540 at 545, n. 4. And see Point 
n (B), infra. 
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Public Contracts Act, any funds due such contractor on any 
contract with the Government may be withheld. 

Insofar as the Government’s rights under the Public Con¬ 
tracts Act are enforceable in suits by the Attorney General 
rather than by the withholding of money, this attempt to secure 
a judgment that the Attorney General’s action would be barred 
by limitations is equivalent to an attempt to prevent the United 
States from instituting a suit. The doctrine that suits cannot 
be maintained against officials of the State or Federal Govern¬ 
ment where the Government has such an interest as to be a 
necessary party has frequently been applied to attempts to 
prevent or interfere with the institution of litigation by the 
Government. In re Ayers, 123 U. S. 443; Hill v. United States, 
9 How. 385; United States v. McLemore, 4 How. 286; Fitts v. 
McGhee, 172 U. S. 516; Federal Trade Commission v. Maynard 
Coal Co., 57 App. D. C. 297,22 F. (2d) 873. In re Ayers, supra, 
an early leading case in this field, seems directly in point here. 
There suit in equity was brought against the auditor of the 
State of Virginia, the Attorney General and various county at¬ 
torneys, to enjoin them from bringing and prosecuting suits in 
the name of and for the use of the State against taxpayers al¬ 
leged to be delinquent. The taxpayers claimed that they had 
tendered legal payment in the form of tax receivable coupons 
cut from State bonds, and that they were about to be wrong¬ 
fully subjected to suits in which judgment would be entered 
against them and become a perpetual lien on all of their 
property for such taxes. In holding the suit not maintainable 
because it was in effect one against the State, the Court said 
(p. 497): “The acts sought to be restrained are the bringing of 
suits by the State of Virginia in its own name and for its own 
use.” 

Appellant argues that the maintenance of this suit against 
the individual officials without naming the Government as a 
party defendant is supported by such Supreme Court decisions 
as Land v. Dollar, 81 App. D. C. 28,154 F. (2d) 307, 330 U. S. 
731; Philadelphia Co. v. Stimson, 223 U. S. 605, and other cases 
cited on pp. 8-9 of appellant’s brief. But that line of cases is 
clearly distinguishable from the instant case. 
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The distinguishing feature of such cases is that the individual 
officers sued have wrongfully or tortiously invaded some prop¬ 
erty right or some specific civil right of the complainant. Thus, 
the Stimson case was distinguished by the Supreme Court in 
its Mine Safety opinion on the ground that the Stimson case 
involved “trespass” by an officer “against a person’s property.” 
Similarly, in Land v. Dollar, the action against the Maritime 
Commission by stockholders of a steamship line was held main¬ 
tainable on the ground that the Commission was wrongfully 
offering for sale property (stock) which allegedly belonged to 
plaintiffs. The same distinction explains this Court’s decision 
in Littlejohn v. Domestic and Foreign Commerce Corp., — App. 
D. C. —•, 165 F. (2d) 235. pending in the Supreme Court, No. 31, 
October Term, 1948. In the latter case this Court felt that there 
was sufficient showing that plaintiff had secured title to the 
coal which the War Assets Administrator was about to transfer 
to another to support the allegation of “an unwarranted inter¬ 
ference with the property of plaintiffs ” [italics added], and 
thus bring the case within the Stimson-Land doctrine. 

The basis of the distinction stated in the early leading case 
of In re Ayers, supra . appears still to be the governing principle: 
“The vital principle in all such cases is that the defendants, 
though professing to act as officers of the State, are threatening 
a violation of the personal or property rights of the complainant, 
for which they are personally and individually liable.” 123 
U. S. 443 at 500. The most recent opinion of this Court on the 
issue ( Fulton Iron Co. v. Larson, App. D. C. (October 13,1948), 
— F. (2d) —, certiorari denied January 31,1949) is of particular 
interest in the connection because it specifically distinguishes 
the cases of United States v. Lee (106 U. S. 196) and Dollar v. 
Land, upon which plaintiff here places its main reliance. As¬ 
sociate Justice Clark, speaking for the Court (Associate Justices 
Miller and Prettyman), said: 

It is urged by appellee that the United States is an 
indispensable party which cannot be sued without its 
consent. Appellant on the other hand points particularly 
to the case of United States v. Lee, and the cases follow¬ 
ing it, more especially to Domestic & Foreign Commerce 
Corporation v. Littlejohn and to Dollar v. Land. 
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It happens that the two latter cases were heard in this 
court by the same three judges who sat in the instant 
case and the opinions in both cases were written by the 
writer of the present opinion. Both of those cases were 
cases which involved appeals from the action of the 
District Court in entering summary judgments against 
plaintiffs and they were cases in which the petition 
alleged that certain agents of the Government were with- . 
holding property which legally belonged to plain¬ 
tiff * * *. 

The Lee case, which was and is still the soundest of 
law, went off on the same principle and so have the cases 
which correctly followed it. (Italics supplied.) 

Since in the Fulton Iron case plaintiff was not asserting a 
tort or trespass by the Government official, but was seeking a 
judgment affecting the Government’s property, the Govern¬ 
ment was held to be the real party interested, and the suit 
therefore dismissed. 

These decisions also demonstrate the inapplicability here 
of appellant’s contention that disposition of the jurisdictional 
issue requires determination of the issues on the merits (Appel¬ 
lant’s br., p. 8). This is not a case, like Land v. Dollar (81 App. 
D. C. 28, 154 F. (2d) 307) or Franklin Township v. Tugwdl 
(66 App. D. C. 42,85 F. (2d) 208), where the question of juris¬ 
diction is dependent on decision of the merits. Unlike those 
cases, the present action is not grounded on the assertion that 
the defendants are invading any property right or personal 
right of plaintiff. The complaint is predicated, not upon the 
invasion of such rights, but solely upon appellant’s anticipated 
"expense in preparing and in defending” the administrative 
proceeding (see complaint, par. 22, appellant’s app., p. 8). 
But it is clear that “the expense and annoyance of litigation” 
as a result of Government action, even though such action may 
prove groundless or futile, is not a source of legal rights. 
Petroleum Co. v. Commission , 304 U. S. 209, 221-222; Myers 
v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 50--51; Perkins 
v. Lukens Steel Co., 310 U. S. 113,125. 

The Final Report of the Attorney General’s Committee on 
Administrative Procedure (on which appellant relies, br., 
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p. 13), far from supporting appellant’s right to maintain this 
action, further confirms the position advanced here by ap¬ 
pellees. While recognizing that officers do not share the 
sovereign immunity and are answerable as individuals for torts 
or trespasses resulting from illegal action, the Attorney Gen¬ 
eral’s Committee carefully distinguishes such a suit, which rests 
upon the same theory as a “private action for damages against 
the official,” from a suit in which the United States is the real 
party in interest: 

The plaintiff cannot sue to redress merely any unau¬ 
thorized action by an officer. To maintain the suit the 
plaintiff must allege conduct by the officer which, if 
not justified by his official authority, is a private wrong 
to the plaintiff, entitling the latter to recover damages. 

While the private action for damages is the basic 
remedy, it is generally inadequate and the equity injunc¬ 
tion has become in the United States the common 
remedy. It rests on the same theory, namely, the 
answerability of a Government officer as a private indi¬ 
vidual for conduct injurious to another, and depends 
upon the assumption that unless enjoined the officer 
will commit acts which will entitle the plaintiff to main¬ 
tain an action for damages. [Italics supplied; p. 81.] 

Obviously, the action here is not, and could not be, based 
upon the assumption that “unless enjoined [the defendants 
here] will commit acts which will entitle plaintiff to an action 
for damages.” Conducting the administrative hearing clearly 
would not afford grounds for an action for damages, and ap¬ 
pellant in its complaint and in its argument below carefully 
refrained from seeking to stop or interfere with such hearings 
(see Point II, infra, pp. 17-27, on the doctrine of exhaustion 
of administrative remedies). The officials named defendants 
here have not threatened nor proposed to do anything more 
than conduct such hearings. Defendants have no statutory 
authority, and of course have not threatened, to bring the 
actions which plaintiff asks to have declared barred. Federal 
Trade Commission v. Claire Furnace Co., 274 U. S. 160; Federal 
Trade Commission v. Maynard Coal Co., 57 App. 297, 22 F. 
(2d) 873; California v. Latimer, 305 U. S. 255. The Attorney 
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General alone “in the name of the United States” has such 
authority. And “the mere declaration of the statute that suits 
for recovery of penalties shall be brought by the attorney gen¬ 
eral is not sufficient” to support maintenance of a suit even 
against him. See Ex Parte La Prade, 289 U. S. 444 at 458. 

II 

The complaint fails to state a claim upon which a declaratory 
judgment or any other judicial relief may be granted before 
the administrative remedies are exhausted 

The court below declined to “now pass upon the question 
as to whether the United States may be sued in the case at bar, 
as plaintiff contends is permissible under the Declaratory 
Judgment Act” (Appellant’s App., 19). We believe that the 
decisions discussed in Point I, supra, not only establish that 
the United States is an indispensable party to this action but 
also that the Government has not consented to be sued in this 
kind of action. The court below apparently recognized that 
this action could not be maintained against the Government 
unless the Declaratory Judgment Act might be construed as 
affording the necessary consent. In addition to the cases dis¬ 
cussed in Point I, the Supreme Court decisions and the decisions 
of this Court have consistently held that no judicial action can 
be maintained against the Government or Government agencies 
until the administrative remedies have been exhausted. It is 
also established beyond question that the Declaratory Judg¬ 
ment Act did not change this rule, nor did it in any way enlarge 
the jurisdiction of the courts over suits against the United 
States where consent to suit did not otherwise exist. 

A. The rale requiring exhaustion of administrative remedies is applicable 

here 

Congress has made the determination of violations of the 
Public Contracts Act “primarily the duty of the Secretary [of 
Labor].” Endicott Johnson Corp. v. Perkins, 317 U. S. 501 
at 507. “Power to determine in the first instance whether there 
has been a violation of the [Public Contracts] Act is lodged 
in the Secretary of Labor or in ‘an impartial representative 
designated by him.’ ” Monograph No. 1 of the Attorney Gen- 


18 


eral’s Committee on Administrative Procedure, The Walsh - 
Healey Act, p. 3 (Senate Document No. 186, 76th Cong., 3d 
Sess.). This is evident from the whole structure of the Act 
and particularly from the statutory provision that the admin¬ 
istrative findings “if supported by the preponderance of the 
evidence, shall be conclusive in any court of the United States” 
(Section 5). Accordingly, the doctrine of exhaustion of ad¬ 
ministrative remedies is clearly applicable to this Act. Per¬ 
kins v. Endicott Johnson Corp., 128 F. (2d) 208, 217-229 
(C. C. A. 2), affirmed 317 U. S. 501. Anderson v. Schwellen- 
bach, 70 F. Supp. 14 (N. D. Calif., 3-judge court). 

Any legal right which plaintiff might possibly have is plainly 
not ripe for judicial determination at this stage. In accord¬ 
ance with the statutory provisions and the administrative rules 
of practice pursuant thereto (11 Fed. Reg. 14493), a complaint 
is now awaiting hearing before an examiner appointed by the 
Secretary of Labor. No final administrative determination of 
liability can be made, and no liquidated damages can be as¬ 
sessed or declaration of ineligibility made, until the adminis¬ 
trative proceedings have been completed. At that point, 
should the decision be adverse to plaintiff, any defense which 
it might have raised to the proceeding would be available to 
the plaintiff on appropriate judicial review. The method of 
such judicial review is prescribed by statute. 

The present attempt to secure judicial intervention “is at war 
with the long settled rule of judicial administration that no one 
is entitled to judicial relief for a supposed or threatened injury 
until the prescribed administrative remedy has been ex¬ 
hausted.” Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 
41, 50-51, and cases cited; Macauley v. Waterman S. S. Corp., 
327 U. S. 540, 543; Aircraft & Diesel Corp. v. Hirsch, 331 U. S. 
752; Federal Power Commission v. Arkansas Power <& Light Co., 
330 U. S. 802, reversing 81 App. D. C. 178, 156 F. (2d) 821; 
Wade v. Stimson, 65 F. Supp. 277 (D. D. C.), affirmed 331 U. S. 
493; Knowles v. Hirsch, 65 F. Supp. 690 (D. D. C., 3-judge 
court). This “long settled rule” is applicable equally whether 
the administrative remedy be “exclusive” or merely “prelim¬ 
inary” to judicial determination. Aircraft & Diesel Corp. v. 
Hirsch, 331 U. S. at 767 and 773. As Chief Justice Groner, 
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speaking for this Court has said, “On no subject is the opinion 
of that Court [Supreme Court], as I view it, more definitely 
fixed than it is on the lack of power of the courts to inject them¬ 
selves or be injected into proceedings which Congress has com¬ 
mitted to the primary jurisdiction of administrative agencies.” 
Miles Laboratories v. Federal Trade Commission, 78 App. D. C. 
326, 140 F. (2d) 683, 685, certiorari denied 322 U. S. 752. See 
also Utah Fuel Co. v. National Bituminous Coal Commission, 
69 App. D. C. 333, 101 F. (2d) 426; 6 Red River Broadcasting 
Co. v. Federal Communications Commission, 69 App. D. C. 1, 
98 F. (2d) 282, certiorari denied 305 U. S. 625. 

Appellant’s contention that the principle of exhaustion of 
administrative remedies has no application to the instant case 
because the issues raised are purely legal and do not require 
consideration of factual evidence ignores one of the principal 
underlying reasons for the rule. To interrupt administrative 
proceedings for the purpose of determining the question 
whether a statute of limitations applies (particularly where the 
statute on its face appears not to apply, see infra, Point III) 
is no less a disruption of the administrative procedures and no 
less an unnecessary burden on the court than an intervention to 
decide coverage questions. A primary reason for the rule 
against judicial interference is to enable the administrative 
agency to proceed in an orderly fashion and, just as important, 
to afford the court the benefit of the prior administrative judg¬ 
ment and to relieve the court of the burden of possibly un¬ 
necessary litigation. As the Supreme Court said in the Air¬ 
craft and Diesel case, 331 U. S. 767: 

The doctrine [of exhaustion of administrative reme¬ 
dies], wherever applicable, does not require merely the 
initiation of prescribed administrative procedures. It is 
one of exhausting them, that is, pursuing them to their 

‘Although the Supreme Court affirmed the Utah Fuel case on other 
grounds, and disagreed with the application by this court of the general 
principle of exhaustion of administrative remedies, its disagreement was 
based solely on the ground that a court of equity had jurisdiction where the 
plaintiff alleged immediate irreparable injury and the absence of any other 
remedy—circumstances plainly not present here. 
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appropriate conclusion and, correlatively, of awaiting 
their final outcome before seeking judicial intervention. 

The very purpose of providing either an exclusive or 
an initial and preliminary administrative determination 
is to secure the administrative judgment either, in the 
one case, in substitution for judicial decision or, in the 
other, as foundation for or perchance to make unneces¬ 
sary later judicial proceedings. 

At the present stage, the court cannot be sure that the admin¬ 
istrative hearing will result in a determination of liability 
against appellant. To permit judicial intervention at this pre¬ 
liminary stage simply affords an opportunity for constant de¬ 
lays in the course of the administrative proceedings. This ac¬ 
tion, for example, has already consumed a substantial amount 
of the time of the district court; if permitted to proceed, it 
can easily consume months of the time of this Court and of 
the Supreme Court, and in the meantime delay for a year or 
more the progress and completion of the administrative pro¬ 
ceeding. The Supreme Court decisions make it clear that the 
principle of the exhaustion of administrative remedies was to 
relieve the courts of just such burdensome litigation even 
though some inconvenience and expense might result to a pri¬ 
vate litigant. As this Court said in Utah Fuel Co. v. National 
Bituminous Coal Commission , 69 App. D. C. 333, 101 F. (2d) 
426: “To permit judicial review, either by injunction or by 
declaratory judgment, of every procedural, preliminary and 
interlocutory order or ruling by which a person may consider 
himself aggrieved, would afford opportunity for constant de¬ 
lays in the course of administrative proceedings and would ren¬ 
der orderly administrative procedure impossible. Moreover, 
it would result in bringing to the courts such an avalanche of 
trivial procedural questions as largely to monopolize their time 
and energies. That some injury may result from appellants 
being forced to await the entry of a final order before securing 
judicial review is a regrettable but not controlling factor under 
such circumstances. 69 App. D. C. 339, 101 F. (2d) at 432. 7 


1 Thus, the allegation in the complaint in the Instant case that plaintiff 
will he put to expense by the administrative hearing does not constitute 
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See also Adams v. Nagle, 303 U. S. 532, 543; United States v. 
Griffin, 303 U. S. 226, 237; Gilchrist v. Interhorough Co., 279 
U. S. 159, 209; Federal Trade Comm. v. Claire Co., 274 U. S. 
160,174. 8 

The case of Great Northern Ry. Co. v. Merchants Elevator 
Co., 259 U. S. 285, on which appellant relies (Appellant’s br., 
pp. 12-13) has no relevance here. That case was an action 
involving two private litigants, a shipper suing a carrier to 
recover an alleged overcharge claimed to be in violation of 
the tariff issued by the Interstate Commerce Commission. 
The carrier claimed that until the tariff had been interpreted 
by the Interstate Commerce Commission the trial court was 
without jurisdiction. The Supreme Court ruled that the court 
had jurisdiction and that it was not necessary that the Inter¬ 
state Commerce Commission should have interpreted the tariff 
in order for the court to determine the dispute. It was not an 
action against a Government agency which would halt or inter¬ 
fere with administrative proceedings. There were no admin¬ 
istrative proceedings pending, or even contemplated, to be 
interrupted. 

As shown above, the administrative proceeding in the instant 
case has progressed merely to the point where a hearing before 
an examiner has been scheduled. That resort to the courts 
at this stage would upset the orderly procedure is therefore 
evident. No less plain is the fact that the courts would be 

sufficient reason to depart from the rule of noninterference with admin¬ 
istrative proceedings. Myers v. Bethlehem Shipbuilding Corp., supra, at 51- 
52; Petroleum Co. v. Commission, 804 U. S. 209, 221-222, and cases cited. 
“It is by now clear that neither damage nor loss of income in consequence 
of the action of Government, which is not an invasion of recognized legal 
rights, is in itself a source of legal rights in the absence of constitutional 
legislation recognizing it as such/’ Perkins v. Lukens Steel Co., 310 U. S. 
113,125. See also Oklahoma Press Pub. Co. v. Walling, 327 U. S. 186, 217. 

• The situation is analogous to the ordinary judicial practice of restrict¬ 
ing appeals to final judgments. See Final Report of the Attorney General’s 
Committee on Administrative Procedures in Government Agencies, Sen. Doc. 
No. 8, 77th Cong., 1st Sess., p. 85. The refusal of the examiner and the 
Administrator to dismiss the administrative proceedings before hearing is 
comparable to the denial by a district court of a pre-trial motion to dismiss 
a complaint which is interlocutory and nonappealable. Judicial Code, sec. 
128,28 U. S. C. 225; Roche v. Evaporated Milk Assn., 319 U. S. 21, SO; Catlin 
v. United States, 324 U. S. 229, 233; Toomey v. Toomey, 80 App. D. C. 77, 
149 F. (2d) 19. 
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burdened with a problem which might well be unnecessary to 
decide, for it cannot be assumed at this stage that the admin¬ 
istrative proceeding will result in a determination against ap¬ 
pellant. Cf. Anderson v. Schwelleribach, supra. See Berger, 
Exhaustion of Administrative Remedies, 48 Yale Law Journal 
981, 984, 1002. Even if the Administrator had decided the 
jurisdictional question adversely to appellant, instead of defer¬ 
ring decision until review of a final order, the necessity for 
seeing the administrative proceeding through to its conclusion 
would be a bar to the present action. United States v. Illinois 
Cent. R. R. Co., 244 U. S. 82; Chamber of Commerce v. Federal 
Trade Commission > 280 Fed. 45 (C. C. A. 8); Federal Power 
Comm. v. Edison Co., 304 U. S. 375,385. 

The soundness of the doctrine requiring the exhaustion of 
administrative remedies was reaffirmed by Congress in enact¬ 
ing the Administrative Procedure Act (60 Stat. 238, 5 U. S. C., 
1001 et seq.). While making comprehensive changes in the 
law governing the operations of Federal administrative agen¬ 
cies, Congress has seen fit to leave virtually untouched existing 
rules relating to judicial review of administrative action. See 
Legislative History of the Administrative Procedure Act, Sen. 
Doc. No. 248, 79th Cong., 2d sess., pp. 229-230. In particular, 
as the Attorney General has pointed out, Section 10 (c) “em¬ 
bodies the doctrine of exhaustion of administrative remedies, 
H. R. Rep., p. 55, fn. 21 (Sen Doc., p. 289).” Attorney Gen¬ 
eral's Manual on the Administrative Procedure Act, p. 103. 
Thus, the Section was “designed Ho negative any intention to 
make re viewable merely preliminary or procedural orders where 
there is a subsequent and adequate remedy at law available, as 
is presently the rule/ Senate Comparative Print, June 1945, 
p. 19 (Sen. Doc., p. 37). For example, intermediate orders 
such as orders setting matters for hearing are not reviewable 
either directly ( Federal Power Commission v. Metropolitan 
Edison Co., 304 U. S. 375 (1938) or collaterally, as by suits for 
injunction ( Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 
41 (1938) or declaratory judgment ( Macauley v. Waterman 
S. S. Corp., 327 U. S. 540 (1946); Federal Power Commission v. 
Arkansas Power <fe Light Co., per curiam, 330 U. S. 802 (1947). 
The provision for review of such questions as a part of the 
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review of final agency action restates existing practice. See 
Section 10 (e) (4).” Ibid. 

This judicial non-interference doctrine applies with particular 
force to administrative proceedings relating to public contracts. 
See Perkins v. Lukens Steel Co., 310 U. S. 113. “Judicial re¬ 
straint of those who administer the Government’s purchasing 
would constitute a break with settled judicial practice and a 
departure into fields hitherto wisely and happily apportioned 
by the genius of our polity to the administration of another 
branch of Government.” Id., at 127-128. Judicial interven¬ 
tion would be especially inappropriate with respect to plain¬ 
tiff’s contention concerning the possibility of its being barred 
from the receipt of Government contracts under Section 3 of 
the Public Contracts Act. Under the Lukens Steel case, supra, 
there can be no doubt that the application of the ineligible 
list provisions of Section 3 would not constitute a legal wrong. 
Insofar as the award of future contracts is concerned, plaintiff 
is a mere prospective bidder, and the Supreme Court has noted 
Congress’ “lack of intention to create any rights for prospective 
bidders before a purchase is concluded.” Lukens case, at 128. 
Even if the Secretary of Labor should misconstrue the Act in 
imposing the ineligible list sanction, plaintiff as a prospective 
bidder for contracts can “derive no enforceable rights against 
the agent [the Secretary] for an erroneous interpretation of 
the principal’s [Congress’} authorization. * * * The 
Secretary’s responsibility is to superior executive and legislative 
authority. Respondents [Plaintiff] have no standing in court 
to enforce that responsibility * * Id., at 129. See 
Lane Cotton Mills Co. v. Perkins, 9 U. S. Law Week 2244 
(D. C. D. C.), where Justice Bailey applied the doctrine of the 
Lukens case and dismissed an action by a contractor against 
whom the ineligible list sanction had been imposed. 

Since plaintiff as a mere prospective bidder would have no 
standing in court to complain even if it had been held ineligible 
for further Government contracts, it follows a fortiori that it 
cannot invoke judicial aid at this stage when it is still unknown 
whether the examiner or the Administrator will recommend or 
the Secretary will approve such sanction. / The exceedingly 
nebulous nature of the “injury” appellant might suffer in this 
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regard is hi ghlig hted by the fact that even an adverse decision 
on the merits in the administrative proceeding might never 
cause the imposition of the ban on future contracts since that 
matter is committed wholly to the discretion of the Secretary of 
Labor, and as a matter of actual practice the power has been 
invoked sparingly against violators. Appellant may be found 
not to have violated the Act. It may be relieved of the black¬ 
list even if it has violated. Under these circumstances appel¬ 
lant is in the position of demanding judicial relief against action 
which has not been taken, may not be taken, and which, if 
taken, will not invade any legal right. 

B. The Declaratory Judgement does not enlarge the court’s jurisdiction 

That plaintiff proceeds by way of declaratory judgment 
rather than by injunction places it in no better position insofar 
as the relief here sought is concerned. “The new power to 
make a declaratory decree does not authorize a court of equity 
by declaration to stop or interfere with administrative proceed¬ 
ings at a point where it would not, under settled principles, 
have interfered with or stopped them under its power to enjoin.” 
Bradley Lumber Co. v. National Labor Relations Board, 84 F. 
(2d) 97,100 (C. C. A. 5), certiorari denied 299 U. S. 559, quoted 
with approval by this Court in Utah Fuel Co. v. National 
Bituminous Coal Commission, 69 App. D. C. 333, 101 F. (2d) 
426, 431. 

“It is an axiom that the Declaratory Judgment Act has not 
enlarged the jurisdiction of courts over subject matter and 
parties * * ; it has simply “extended the power of courts 

to grant relief in cases otherwise within their jurisdiction to pass 
upon. * # * It would hardly be asserted, for example, 
that a court not having jurisdiction over claims against the 
State could nevertheless pass a declaratory judgment that the 
State owed the defendant a certain sum.” Borchard, Declara¬ 
tory Judgments (2d ed. 1941), pp. 233-234. Speaking specifi¬ 
cally with respect to suits against the Federal Government Mr. 
Borchard states that the Act “has not expanded the jurisdiction 
of the Court of Claims or of the United States District Courts 
in dealing with claims against the United States” (id., p. 373). 

The conclusion that the Declaratory Judgment Act does not 
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extend the jurisdiction of the Federal district courts has been 
consistently confirmed by the Supreme Court and by innumer¬ 
able decisions of this Court and other Federal circuit courts of 
appeals. See The Twin Cities Properties v. United States, 81 
Ct. Cl. 655 (June 3, 1935); Putnam v. I ekes, 64 App. D. C., 
339, 78 F. (2d) 223; John P. Agnew & Co. v. Hoage, 69 App. 
D. C. 116, 99 F. (2d) 349; Doehler Metal Furniture Co. 
v. Warren, Comptroller General, 76 App. D. C. 60,129 F. (2d) 
43; Miles Laboratories v. Federal Trade Comm., 78 App. D. C. 
326, 140 F. (2d) 683. Supreme Court decisions to the same 
effect are: United States v. West Virginia, 295 U. S. 463, 475; 
Ashwander v. Tennessee Valley Authority, 297 U. S. 288 at 325; 
Aircraft and Diesel Corp. v. Hirsch, 331 U. S. 752; Macauley v. 
Waterman S. S. Co., 327 U. S. 540 at 545, fn. 4; see also Myers 
v. Bethlehem Shipbuilding Corp., 303 U. S. 41,46, and Newport 
News Company v. Schauffler, 303 U. S. 54,56. 9 

In the case of Doehler Metal Furniture Co. v. Comptroller 
General, supra (in which two present Justices of the Supreme 
Court, Chief Justice Vinson and Mr. Justice Rutledge, sat), 
this Court gave careful consideration to the nature of the 
Declaratory Judgment Act. The then Associate Justice Vin¬ 
son, speaking for the Court, reaffirmed the Court’s earlier 
opinion in Putnam v. I ekes, analyzed the purpose and effect of 
that Act, and concluded (App. D. C. 76 at 62-63,129 F. (2d) at 
45-46): 

* * * The declaratory judgment Act, however, does 
not increase the jurisdiction of the federal courts, in the 
sense that, if a court has not had power over certain sub- ' 
ject matter or over certain persons, the declaratory judg¬ 
ment Statute does not give it. 


•To the same effect, see Gully v. Interstate Natural Gas Co., 82 F. (2d) 
145 (C. C. A. 5); Southern Pacific Co. v. McAdoo, 82 F. (2d) 121 (C. C. A. 9); 
Wilson v. Wilson, 141 F. (2d) 599, 600 (C. C. A. 4); Appalachian Electric 
Power Co. v. Smith, 67 F. (2d) 451, 457 (C. C. A. 4); Love v. United States, 
108 F. (2d) 43, 50 (C. C. A. 8). 
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The giving of a declaratory judgment in this case 
would be in effect an unwarranted enlargement of the 
District Court’s jurisdiction over the Comptroller 
General and the General Accounting Office. It is well 
enough to be attuned to the use of new remedial con¬ 
cepts, but it is something else to increase jurisdiction 
beyond the other provisions of law by a clever use of 
remedies. [Italics supplied.] 

Again in the case of Miles Laboratories v. Federal Trade 
Comm., supra, this Court reiterated its earlier interpretation. 
In upholding a dismissal of an action against the Federal Trade 
Commission for a declaratory judgment as to the limits of the 
Commission’s authority to prescribe contents of plaintiff’s label¬ 
ing and advertising, the Court concluded (78 App. D. C. at 328, 
140 F. (2d) at 685): “nor is there anything in the Declaratory 
Judgment Act which changes this result or creates new rights 
or increases or extends the jurisdiction of the courts. [Citing 
Doehler Metal Furniture Co. v. Warren .]” 10 

As indicated in several of the above cited decisions, another 
reason why the Declaratory Judgment Act cannot be resorted 
to here is because of the absence of an actual or justiciable con¬ 
troversy. The Supreme Court in one of its earliest decisions 
under the Act announced that an “actual controversy” within 
the meaning of the Act is one which is real and substantual 
“admitting of specific relief through a decree of a conclusive 
character, as distinguished from an opinion advising what the 
law would be upon a hypothetical state of facts.” Aetna Life 
* Ins. Co. v. Haworth, 300 U. S. 227 at 241. “The Act of June 
14,1934, providing for declaratory judgments, does not attempt 
to change the essential requisites for the exercise of judicial 
power.” Ashwander v. Tennessee Valley Authority, 297 U. S. 
at 325. 

See also New Jersey v. Sargent, 269 U. S. 328, 339-40; New 
York v. Illinois, 274 U. S. 488; Arizona v. California, 283 U. S. 

• 423, 462-464; Electric Bond & Share Co. v. Securities <fe Ex¬ 
change Commission, 303 U. S. 419; J. P. Agnew & Co. v. Hoage, 

"A particularly helpful and pertinent discussion of the question is also 
found in the opinion of the Eighth Circuit in Love v. United States , 108 F. 
(2d) 43, 50 (C. C. A. 8), certiorari denied 300 U. S. 673. 


27 

69 App. D. C. 116,99 F. (2d) 349 (App. D. C.); Bradley Iautl- 
ber Co. v. National Labor Relations Board , 84 F. (2d) 97, 100 
(C. C. A. 5); MacauLey v. Waterman Steamship Co., 327 U. S. 
540,545. 

The nebulous and hypothetical nature of any controversy in 
the instant case is well illustrated by the decision of the 3-judge 
court in Anderson v. Schwellenbach, 70 F. Supp. 14 (N. D. • 
Calif.), where suit was brought against the Secretary of Labor 
and other Labor Department officials to enjoin proceedings 
under the Public Contracts Act on the theory that the Act 
unconstitutionally denied a jury trial. As in the instant case, 
the administrative hearings had not yet been completed, 
although they had progressed somewhat farther than the 
administrative proceedings in the instant case. The court dis¬ 
missed the action in a per curiam opinion (Circuit Judge Healy 
and District Judges Roche and Harris sitting). In ordering the 
action dismissed, the court said: 

If, as the result of the findings and report in the admin¬ 
istrative proceeding, suit is brought to recover the dam¬ 
ages found due, the plaintiffs will have opportunity to 
raise the constitutional point urged. * * * 

* * * it may well turn out that plaintiffs will 
neither be sued nca: put under the necessity of suing. 
They may be satisfied to pay such damages as are found 
due, .c may be that the findings in the administrative 
proceeding will exonerate them from any violation of 
the act. It is settled law that no person is entitled to 
judicial relief for a supposed or threatened injury until 
he has exhausted the prescribed administrative reme¬ 
dies. * * *. [70 F. Supp. at 16.1 

in 

Even if the complaint stated a claim within the jurisdiction 
of this Court, the Government’s remedies for violations of 
the contracts here involved are not barred by the statutory 
limitation periods 

Even assuming that a claim within the jurisdiction of this 
Court were presented, the dismissal of the complaint should be 

823310—49-5 
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upheld on the ground that neither of the limitation periods 
relied upon by appellant bars actions or proceedings by the 
Government for violations of the contracts here involved (A) 
because the Portal Act limitation period is not applicable to 
Government action, and (B) because neither the Portal Act 
limitation period (if applicable) nor the three-year black-list 
period of the Public Contracts Act commences to run until 
there has been a determination of liability in administrative 
proceedings. 

A. Portal Act limitation is inapplicable to Government action 

We believe that the inapplicability of the Portal Act limita¬ 
tions 11 to Government actions (1) is apparent from the face 
of the statute since it does not in express terms bar Government 
actions and since other references in the statute appear incon¬ 
sistent with an intent to bar Government actions, and (2) is 
confirmed by the legislative history of the Portal Act as is 
shown particularly by the debates during which proponents of 
the statute repeatedly explained that the inclusion of the Walsh- 
Healey Act in the statute was for the purpose of barring pos¬ 
sible employee suits. 

It is our contention that, at the very least, there is sufficient 
doubt whether Government actions were contemplated to war¬ 
rant resolving such doubts against application, in view of the 
firmly established “principle of public policy * * * 
settled beyond doubt or controversy” that a statute of limi¬ 
tations does not apply to the Government unless the inten¬ 
tion to make it apply is express or “clearly manifested.” 
United States v. Nashville C. & St. L. Ry. Co., 118 U. S. 120, 
125. See also Grand Trank Western Ry. Co. v. United States, 
252 U. S. 112,121 ; DuPont de Nemours Co. v. Davis, 264 U. S. 
456, 462; United States v. Whited & Wheless, 246 U. S. 552, 
561; Societe Suisse Pour Valeurs de Metaux v. Cummings, 69 

App. D. C. 154, 99 F. (2d) 387, 397, certiorari denied 
306 U. S. 631. 

Not only is there no express provision in the Portal Act 
making it applicable to Government actions, but the Act on 

“ Section 6, the limitations section of the Portal Act, is printed in the 
Appendix, p. 45. 
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its face indicates that the purpose of the limitations period 
therein was to relieve employers from “the varying and ex¬ 
tended periods” of limitations under the laws of the several 
States—a purpose wholly inapposite to Government action 
under the Public Contracts Act. See Section 1 (a) of Hie 
Portal-to-Portal Act, setting forth the legislative findings and 
policy. With respect to the statute of limitations, the Con¬ 
gressional findings state: 

The Congress further finds that the varying and ex¬ 
tended periods of time for which, under the laws of 
the several States, potential retroactive liability may be 
imposed upon employers, have given and will give rise 
to great difficulties in the sound and orderly conduct 
of business and industry. 

Since these State statutes did not apply to Government ac¬ 
tions ( United States v. Summerlin, 310 TJ. S. 414,416. United 
States v. Thompson , 98 U. S. 486; United States v. Nashville, 
C. & St. L. Ry. Co., 118 U. S. 120,125,126; Stanley v. SchwaJby, 
147 U. S. 508, 514, 515; Guaranty Trust Co. v. United States, 
304 U. S. 126, 132; Board of Commissioners v. United States, 
308 U. S. 343,351), it would seem to follow that the limitation 
period of the Portal Act was not directed at Government action. 

Further evidence that the Portal Act was not intended to 
limit Government action under the Public Contracts Act, par¬ 
ticularly not to the remedies provided for child labor violations 
(which are the kind of violations charged in the administrative 
proceedings) is to be found in the congressional recital of the 
reasons for including the Public Contracts Act within the scope 
of the Portal Act. After listing the results which it found to 
have arisen from the Fair Labor Standards Act, Congress added 
in Section 1 (a) that all of those results “may ( except as to 
liability for liquidated damages) arise” under the Public Con¬ 
tracts and Bacon-Davis Acts and “it is, therefore, in the na¬ 
tional public interest * * * that this Act shall apply to the 
Walsh-Healey [Public Contracts] Act and the Bacon-Davis 
Act.” Congress thus appears explicitly to have excepted from 
the contemplation of Hie Act liability for liquidated damages 
under the Public Contracts Act, which is the remedy expressly 
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granted to the Government under that Act (Section 2 of the 
Act, 41U. S. C., sec. 36). 

This interpretation accords also with the general policy and 
purposes of the Portal Act. None of the evils which Congress 
expressly sought to remedy through the Portal Act applies to 
a Government action under the Public Contracts Act to recover 
for child labor violations. Congress in Section 1 (a) of the 
Portal Act referred to “wholly unexpected liabilities, immense 
in amount and retroactive in operation,” to “windfall pay¬ 
ments” to employees; to demands for payment for noncom- 
pensable activities; to interference with voluntary collective 
bargaining; to burdening the courts and encouraging cham¬ 
perty; and to the increased cost to the Government of goods 
and services. None of these considerations has even a remote 
bearing on actions by the Government to collect damages for 
violations of the child labor provisions of the Public Contracts 
Act, although some of them might apply to employee suits for 
wages under that Act. 

Since it does not appear from the terms of the statute that 
the statute of limitations contained in the Portal Act is applica¬ 
ble to Government actions, it follows that it is not applicable 
to such actions unless a clearly manifested Congressional- intent 
to make it so can be spelled out of the circumstances surround¬ 
ing the passage of the Act. From the pertinent evidence avail¬ 
able, it seems clear that not only did Congress fail to manifest 
such an intention, but that the sole reason for the inclusion of 
the Walsh-Healey Act was Congressional concern over the 
possibility that employees might have the right to maintain 
actions under the Walsh-Healey Act. 

The principal proponents of the legislation when called upon 
to explain why reference to the Walsh-Healey Act was included 
inasmuch as there had been no portal suits under that Act, 
repeatedly answered, not that it was intended to bar Govern¬ 
ment suits, but that it was necessary to bar possible employee 
suits . Senator Donnell, who was chairman of the Senate sub¬ 
committee which considered the bill, and who guided the legis¬ 
lation through the Senate, stated that “there is unquestion¬ 
ably a right on the part of employees * * * to assert their 
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rights under the Bacon-Davis or the Walsh-Healey [Public 
Contracts] Act. The mere fact that, so far as I know, no such 
claims [for portal-to-portal pay] have been made is not at all 
conclusive as to whether or not such claims have been made 
or hereafter will be made.” 93 Cong. Rec. 2088. Similarly, 
Senator Cooper, a member of the Senate subcommittee which 
considered the measure, stated that “even though as yet no 
suits have been filed under those [Bacon-Davis and Public 
Contracts] Acts, the contingent liability exists * * * and 
it seems to me that contracts entered into under these two acts 
present a contingent liability. There is the opportunity for 
employees to sue * * *” (93 Cong. Rec. 2130.) [Italics 
supplied.] 

Specific reference to the statute of limitations as applied to 
suits under the Public Contracts Act was made also by Con¬ 
gressman Gwynne, who sponsored the bill in the House. Re¬ 
ferring to the Public Contracts Act, as well as to the Fair Labor 
Standards Act and the Bacon-Davis Act, Congressman Gwynne 
stated: “in the absence of a Federal statute of limitations, the 
courts, in trying these cases, are required under the Conform¬ 
ity Act to apply any applicable State statute of limitations.” 
93 Cong. Rec. 1491. Since, at noted, supra, p. 29, State statutes 
of limitations do not bind the United States, it is apparent that 
Congressman Gwynne was referring to employee proceedings 
to enforce rights under the Public Contracts Act. 12 

u Whether or not employees have such a right was, and is still, a disputed 
question. But the significant question is not whether employees actually 
have the right to sue under the Act, but whether Congress thought that 
employees might have such right and intended to legislate with respect to 
that possibility. That the Congressional concern over the possibility of em¬ 
ployee suits was not groundless is demonstrated by the fact that several 
employee suits under the Walsh-Healey Act are now pending in the courts. 
The Solicitor General has advised the Supreme Court that “the files of the 
Department of Justice, which are Incomplete • * *, show that the fol¬ 
lowing cases based on the theory of a private right of action [under the 
Public Contracts Act inter alia] are pending. * • * Anderton v. J-M 
Service Corp., D. Kansas No. 1671 * * *; Cromer v. Hercules Powder 
Co, D. K ansas No. 5995 • • (Petition for certiorari In Foley Bros. 

v. FOardo, No. 91, October Term, 1948, p. 11.) Cf. cases instituted (and 
often successfully maintained) by employees under the Eight-Hour Law 
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The view that the limitations period was not intended to 
apply to the Government is also confirmed by affirmative evi¬ 
dence in the legislative history. A provision in an earlier bill 
(H. R< 584, 80th Cong., 1st sess.), would have made the limi¬ 
tation period applicable to “all civil actions or causes of action 
arising under or pursuant to Section 2” of the Walsh-Healey 
Act. That bill provided: 

Sec. 4. This Act shall apply to all civil actions or 
causes of action arising under or pursuant to section 2 of 
the Act of June 30,1936, as amended (49 Stat. 2037; 41 
U. S. C. 36); section 16 (b) of the Act of June 25,1938 
(52 Stat. 1069 ; 29 U. S. C. 216 (b); and section 3 (b) 
of the Act of August 30, 1935, as amended (49 Stat. 
1011; 40 U. S. C. 276 (a) (2)). Any parts of said Acts 
inconsistent with any provisions of this Act are to such 
extent hereby repealed. 

This provision does not appear in the Portal Act, as enacted. 
Even with this provision in the bill, Mr. Smethurst, General 
Counsel of the National Association of Manufacturers, appear¬ 
ing as a witness at the hearings on the earlier bill, expressed 
the opinion that it might not bar Government proceedings 
(Hearings before the Subcommittee, p. 458) . 1S When Con- 

under Executive Order 9240 involving a somewhat similar issue of a private 
right of action. For cases allowing recovery see Filardo v. Foley Bros., 297 
N. Y. 21S, 78 F. (2d) 480, certiorari granted October 11,1948; Veader v. Bay 
State Contracting Co.. 79 F. Sapp. 837 (D. Mass.); Deal <£ Co. v. Marlin, 
200 Ark. 967, 193 S. W. (2d) 315; Moehl v. Du Pont, 6 W. H. Cases 638 
(N. D. HL); Crabb v. Welden Bros., 65 F. Supp. 369 (S. D. Iowa), reversed 
on other ground 164 F. (2d) 797 (C. C. A. 8); contra: Willis v. Du Pont, 
76 F. Sapp. 1010 (E. D. Okla.); Bumpus v. Remington Arms, 77 F. Sapp. 
94 (W. D. Mo.); Harrington v. Empire Construction Co., 71 F. Sapp. 324 
(D. Md.), 167 F. (2d) 3S9 (C. C. A. 4); Qreenstein v. Pan American Airways, 
185 Misc. 429, 57 N. Y. S. (2d) 178 (Sap. Ct N. Y. Coanty, suit under the 
Public Contracts Act). 

* As appellant pointed out in its brief and argument in the court below, the 
then Administrator of the Fair Labor Standards Act apparently felt that the 
earlier biU (H. R. 584) might apply to Government proceedings. His re¬ 
marks, however, can hardly be construed as reflecting the intent of Congress 
with respect to the Portal Act, since he was speaking, not about the statute 
as enacted, but about a different bill which contained the above quoted Sec¬ 
tion 4. Obviously, the Administrator’s opinion that the express language 
of Section 4 of the earlier bill would bar Government suits is not convincing 
evidence that Congress intended the much narrower provision of Section 
6, as enacted, to do so. 
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gressman Gwynne inquired “What additional wording would 
you suggest for that purpose?” Mr. Smethurst replied: “It 
seems to me just the word ‘proceedings/ ‘Any action or pro¬ 
ceeding/” That word “proceeding,” however, was not in¬ 
serted in Section 6 as enacted. The omission of the word 
from Section 6 is peculiarly significant because the word was 
inserted in Sections 9 and 10 of the Portal Act. The latter two 
sections (which provide protection for acts in reliance on ad¬ 
ministrative rulings) both start off with the phrase “In any 
action or proceeding .” [Italics supplied.] The omission 
from Section 6 of the word “proceedings,” plus the omission 
from the Act as enacted of the above quoted Section 4, would 
seem to be substantial evidence of a deliberate intent not to 
bar Government suits/ 4 

B. Government action is not barred in any event since the limitation periods 

would not commence to ran until there has been an administrative deter¬ 
mination of liability 

(1) Portal Act .—Even if the statutory limitation period of 
the Portal Act could reasonably be interpreted to apply to ac¬ 
tions by the Government, action for violations of the contracts 
here involved would not be barred inasmuch as “the cause of 
action” has not yet “accrued” and cannot accrue until there 
is a determination in administrative proceedings. 

Section 6 provides that “any action * # # to enforce 
any cause of action” for unpaid wages or for liquidated damages 
must be commenced “within two years after the cause of action 
accrued.” “Action” as used in this section unquestionably 
refers to court action. The structure and scheme of the Public 
Contracts Act demonstrates that an administrative proceeding 
and determination is a prerequisite to any court “action” for 

” We do not mean to suggest that Congress could not have subjected Gov¬ 
ernment action under the Public Contracts Act to the statute of limitations. 
The mere fact that employees may have a cause of action of course would 
not preclude placing a limitation on the Government But when Congress 
intends to limit the Government's right as well as private rights, it does so 
expressly. See, for example. Section 205 (e) of the Emergency Price Con¬ 
trol Act (50 U. S. C. App., Supp. V, 1946, sec. 925 (e)), which provides a 
one-year period of limitations for suits on overcharges, and expressly im¬ 
poses the same limitation on the Government that it imposes on the private 
suitor. 
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violations of the Act. Section 4 of the Act authorizes and 
directs the Secretary of Labor “to administer the provisions 
of this Act,” “to prescribe rules and regulations with respect 
thereto” and “to make investigations and findings” as may be 
necessary to carry out these functions. Section 5 provides for 
the holding of administrative hearings “on complaint of a 
breach or violation of any representation or stipulation.” It 
directs the Secretary to “make findings of fact after notice and 
hearing, which findings shall be conclusive upon all agencies 
of the United States, and if supported by the preponderance 
of the evidence, shall be conclusive in any court of the United 
States;” and authorizes the Secretary “to make decisions, based 
upon the findings of fact, as are deemed to be necessary to en¬ 
force the provisions of this Act.” Plainly these provisions con¬ 
template a prior administrative determination before court 
action. Therefore the “cause of action” does not accrue and 
the limitation period cannot commence to run until there has 
been such an administrative determination. 

Appellant’s contention that under Section 2 the Attorney 
General, without awaiting administrative hearings and deter¬ 
minations, may institute an action to recover liquidated dam¬ 
ages for a breach of the stipulations or representations in the 
contract, is predicated on the erroneous assumption that such 
an action is simply one for the breach of a contract in nowise 
related to the statutory requirements and purposes. But, ob¬ 
viously, Section 2 of the statute does not stand alone, and 
the statute cannot be considered in segments, but must be read 
as a whole. The only provisions for enforcement in the courts 
are contained in Section 2. Therefore, the provision in Sec¬ 
tion 5 that the Secretary’s findings “shall be conclusive in any 
court” (if supported by a preponderance of the evidence) must 
relate to court actions contemplated by Section 2. Plainly, 
the findings cannot be conclusive if the cause of action under 
Section 2 may be brought prior to such findings. 

This conclusion is corroborated by the Supreme Court’s deci¬ 
sion in Endicott Johnson Corp. v. Perkins, 317 U. S. 501, 507, 
holding that the determination of the issue of violation of the 
Public Contracts Act is “primarily the duty of the Secretary 
of Labor.” “Congress submitted the administration of the Act 
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to the judgment of the Secretary of Labor, not to the judgment 
of the courts” (italics supplied; ibid.). 

This recognition by the Supreme Court together with the 
explicit provision in the statute that the Secretary’s finding 
shall be conclusive upon all agencies of the United States and 
upon the courts, refutes appellant’s contention that the cause 
of action here is nothing more than a simple breach of contract. 
The cause of action obviously is something more than that. It 
is not only a breach of contract but it is a violation of a statute 
which provides its own method of administration and enforce¬ 
ment. The liability for violation is determined in accordance 
with such statutory procedures, and a cause of action does not 
result automatically from the breach or the violation. In 
other words, the obligation and the remedy for breach are 
essentially statutory in character and until the administrative 
remedy has been invoked to determine whether the statutory 
obligation has been fulfilled a cause of action to enforce that 
obligation has not accrued. 

This was the construction adopted in United States v. Harp, 
80 F. Supp. 236 (W. D. Okla.), now pending on appeal, C. A. 
10, No. 3794“ Noting that Section 6 provides that the limita¬ 
tion period runs from the date “the cause of action accrued,” 
the district court ruled that a cause of action for violation of 
the stipulations “ in any contract within the operation of the 
Public Contracts Act” accrues on the date of the Administrator’s 
decision determining liability pursuant to Section 5 of the Public 
Contracts Act. Judge Broaddus reasoned that: 

no cause of action accrues upon such determination 
where the findings are conclusive in any court of the 
United States, until the finding or decision is made by the 
Secretary. When the decision or action of an adminis¬ 
trative board creates, or is the basis of liability, the 

” United States v. Harp was a suit instituted by the Attorney General in 
the name of the United States against a Government contractor who, after 
notice and hearing pursuant to Section 5 of the Public Contracts Act, was 
found by the Administrator to be liable to the United States for liquidated 
damages for employment in violation of the labor standards stipulations in 
a Government contract. 


36 


statute of limitations begins to run upon the making of 
the decision or the happening of the event, [p. 238.] 

This construction accords with the well-settled rule, applied 
by the Supreme Court in numerous decisions construing analo¬ 
gous statutes of limitations, that a limitation period commences 
to run only when a cause of action has accrued to the point where 
suit may be instituted upon it. Thus, in Woods v. Stone, 333 
U. S. 472, involving the one-year limitation period in the 
Emergency Price Control Act, the Supreme Court held that 
the violation occurred and the cause of action accrued at the 
time the landlord failed to obey the retroactive rent reduction 
order of the Housing expediter directing the refund of over¬ 
charges, rather than at the time the overcharges had been 
collected by the landlord originally. Similarly, in United States 
v. Wurts, 303 U. S. 414, the Supreme Court held that a limita¬ 
tion barring suits by the United States to recover amounts 
erroneously refunded begins to run not from the time of the 
allowance of the refund, but from the time of its payment, since 
the Government “had no right to sue” to recover the money 
before the money had been actually paid. See, also, Rawlings 
v. Ray, 312 U. S. 96; Fisher v. Whiton, 317 U. S. 217; Cope v. 
Anderson, 331 U. S. 461. If, as appellant contends, the limita¬ 
tion period begins to run before the liquidated damages are 
determined or assessed, it would “include a period during which 
an action could not be commenced as a part of the time within 
which it would become barred” (333 U. S. at 477). 

That the Government’s cause of action under the Public 
Contracts Act is essentially statutory and does not accrue until 
the statutory administrative procedures have been followed, 
has been the consistent view of the Labor Department officials 1# 
as well as of the Attorney General. Pursuant to Sections 4 
and 5 of the Act elaborate procedures have been established for 
the conduct of hearings which are now conducted in compliance 
with the Administrative Procedures Act. Since the enactment 

"In a typical decision of the Secretary, this view has been expressed as 
follows: “The obligation not to hire child labor thus rests upon the interaction 
of the statute and the contract, but the statute is the governing instrument. 
* • *” [Italics supplied.] Matter of Evelyn Fehrman de Wolfe, No. 
PC-250,6W.E Cases UK at 1166, Decision of the Secretary, April 15,1946. 
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of the Public Contracts Act, more than 500 cases have been 
processed through the administrative procedures, and never 
once has suit been instituted by the Attorney General to recover 
damages accruing under this Act in the absence of a prior ad¬ 
ministrative determination. The Attorney General’s action 
has always been regarded, not as a simple breach of contract 
action, but rather as a statutory cause of action based upon the 
administrative determination of liability. This construction 
has never been questioned by any court. 

Adoption of appellant’s proposed construction of the Govern¬ 
ment’s cause of action would entail serious disruption of and 
drastic changes in the long unquestioned administrative pro¬ 
cedures in enforcing this Act. In view of the strong statutory 
basis and the substantial judicial support for the interpretation 
which the Government has consistently followed, we submit 
that it should not be assumed, without the clearest of evidence, 
that Congress intended any such drastic change in the adminis¬ 
tration of the Walsh-Healey Act by its enactment of the limita¬ 
tion provisions of the Portal Act. 

Particularly in view of the firmly established rule of strict 
construction of statutes of limitation in favor of the Govern¬ 
ment, should the Court be most hesitant to adopt appellant’s 
novel construction. United States v. Whited & Wheless, 246 
U. S. 552; Independent Coal & Coke Co. v. United States, 274 
U. S. 640. DuPont de Nemours & Co. v. Davis , 264 U. S. 456. 
If this principle of strict construction does not require the con¬ 
clusion that the limitation period is wholly inapplicable, it 
should at least operate to resolve doubts regarding the time of 
accrual in favor of the Government. 17 

"This was weU brought out in the case of United States v. Whited <£ 
Wheless, supra. In that case the Supreme Court had before it a 
statute which provided that suits by the United States to vacate and annul 
patents for public land must be brought within 6 years after the issuance of 
the patent. The Government sued to recover the value of public land de¬ 
scribed In a patent which was alleged to have been procured from the Gov¬ 
ernment by fraud. The Court held that the statute must be construed 
strictly in the Government’s favor and that it merely provided limitations 
for the bringing of a suit to cancel or annul the patent, and that it did not 
include a suit for the value of the land. It further held that the fraud 
gave the Government two remedies, (1) to sue for the value of the land, 
and (2) to revoke the patent, and that although both might arise out of 
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(2) Limitation period for blacklisting. —Section 3 of the 
Public Contracts Act provides that “Unless the Secretary of 
Labor otherwise recommends no contracts shall be awarded” 
to anyone “found by the Secretary of Labor to have breached 
any of the agreements or representations required by this Act 
* * * until three years have elapsed from the date the Sec¬ 
retary of Labor determines such breach to have occurred.” 
(Italics supplied.) The issue here is whether the three years 
runs from the date of the determination or the date of the 
breach. In contending that the three-year ineligibility period 
runs from the date of breach, rather than from the date of the 
Secretary's determination, appellant interprets the pertinent 
statutory phrase as it would read if the italcized words, supra, 
were not part of it. Under appellant’s construction the itali¬ 
cized words have no effect except to create an ambiguity in an 
otherwise clear provision. On the other hand, the Govern¬ 
ment’s construction that the three-year period commences to 
run from the date of the Secretary’s determination 18 gives some 
meaning to the additional words—and a meaning that is un¬ 
questionably supported by the statutory scheme. 

The obvious purpose of the three-year “blacklist” provision 
of Section 3 is to provide a period of three years during which 
violators of the Act may not receive Government contracts. 
As stated in the report of the Judiciary Committee of the House, 
recommending passage of the bill (H. Rept. 2946, 74th Cong., 
2d Sess., p. 5): “Section 3 provides machinery whereby a con¬ 
tractor found guilty of aggravated offenses against this act 
may be barred from bidding on Government contracts for S 
years'* (Italics supplied.) The congressional purpose to 
impose a three-year bar cannot possibly be achieved by adopt¬ 
ing appellant’s construction that the three years commence to 
run as soon as the breach occurs and before there has been any 
discovery or finding of breach. Before the contractor can be 

the same fraud, one could be barred and not the other. Since the suit for 
money damages did not clearly come within the limitations, the case was 
resolved in the Government’s favor. 

*This has been the consistent administrative Interpretation. In re Lane 
Cotton Mine , 6W.E Cases 1065 (decision of the Secretary, June 17,1941); 
In re J. W. Hunt & Son, 6 W. H. Cases 1142,1144 (decision of the Secretary, 
May 1,1946). 
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blacklisted, there must be a determination by the Secretary of 
Labor which cannot be made until alleged violations have been 
investigated, a complaint and answer have been filed, an ad-' 
ministrative hearing has been held, an examiner’s decision has 
been made and there has been an opportunity for review by 
the Administrator. By the time all of these procedures have 
been followed, much, if not all, of the three-year period will 
have elapsed. The more extensive the violations and the more 
carefully concealed they are, the more time the investigation 
and proceedings will consume. Thus plaintiff’s construction 
would give a substantial advantage to the worst violators by 
reducing or eliminating the period during which they could 
be blacklisted. Plaintiff’s construction of the statutory lan¬ 
guage would thus defeat the intent of Congress and would lead 
to inequitable and wholly unreasonable results. 

In view of the apparent congressional intent and the manifest 
unreasonableness of the construction urged by plaintiff, we 
submit that the dicta in Endicott Johnson Corp . v. Perkins , 
317 U. S. 501,508, which seem to support plaintiff’s view, should 
not be adopted here. The dicta were not necessary to the 
decision in that case, and the question here presented was not 
before the Court and was not briefed or argued by the parties. 1 * 
Moreover, the reasoning in the Endicott Johnson case is itself 
inconsistent with the dicta in question. The Court in that 
case noted that one of the Secretary’s primary functions was 
to furnish guidance for the procurement officers for the purpose 


19 In the Endicott Johnson case the Court was concerned with the right 
of the Secretary of Labor to judicial enforcement of a subpoena requiring 
the production of records which would disclose whether the Act had been 
violated. In emphasizing that the administration of the Act was entrusted 
to the Secretary and not to the courts, the opinion stated that one of the 
Secretary’s ’‘principal functions is the conclusive determination of questions 
of fact for the guidance of procurement officers in withholding awards of 
Government contracts to those she finds to be violators for three years from 
the date of the breach.” 317 U. S. at 507-508. In explaining why the 
Secretary needed power to conduct investigations, the Court stated that the 
Secretary “could not perform her full statutory duty until she had examined 
underpayments * * *. It is the only basis on which she can compute 
liquidated damage as she is required to do, and it is necessary to find the 
date of the last underpayment to fix the beginning of the three-year period 
of disqualification for further contracts” (p. 508). 
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of enforcing the three-year blacklist against those found to be 
violators. Obviously no “guidance” can be furnished by the 
Secretary in advance of his determination, and if the three 
years ran from the date of the breach, the procurement officers 
would be forced to operate for at least a substantial part if not 
all of that period without such guidance. 

CONCLUSION 

The judgment of the district court should be affirmed. 

Respectfully submitted. 

George M. Fat, 

United States Attorney, 
William S. Tyson, 

Solicitor, 

! Bessie Margolin, 

Assistant Solicitor, 
William A. Lowe, 

Joseph M. Stone, 

Attorneys, 

United States Department of Labor . 


February 1949. 
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[Public —No. 846—74th Congress] 

[S. 3055 as amended by Public Law 552—77th Congress, Chapter 300—2d Session, 

Approved, May 13,1942] 

AN ACT 

To provide conditions for the purchase of supplies and the making of contracts 
by the United States, and for other purposes 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled , That in any con¬ 
tract made and entered into by any executive department, independent 
establishment, or other agency or instrumentality of the Unitea States, 
or by the District of Columbia, or by any corporation all the stock 
of which is beneficially owned by the United States (all the foregoing 
being hereinafter designated as agencies of the United States), for 
the manufacture or furnishing ox materials, supplies, articles, and 
equipment in any amount exceeding $10,000, there shall be included 
the following representations and stipulations: 

(a) That the contractor is the manufacturer of or a regular dealer 
in the materials, supplies, articles, or equipment to be manufactured 
or used in the performance of the contract; 

(b) That all persons employed by the contractor in the manufac¬ 
ture or furnishing of the materials, supplies, articles, or equipment 
used in the performance of the contract will be paid, without subse¬ 
quent deduction or rebate on any account, not less than the minimum 
wages as determined by the Secretary of Labor to be the prevailing 
minimum wages for persons employed on similar work or in the 
particular or similar industries or groups of industries currently 
operating in the locality in which the materials, supplies, articles, or 
equipment are to be manufactured or furnished under said contract; 

(c) That no person employed by the contractor in the manufacture 
or furnishing of the materials, supplies, articles, or equipment used 
in the performance of the contract shall be permitted to work in excess 
of eight hours in any one day or in excess of forty hours in any one 
week; “Provided, That the provisions of this subsection shall not apply 
to any employer who shall have entered into an agreement with ms 
employees pursuant to the provisions of paragraphs 1 or 2 of subsection 
(b) of section 7 of an Act entitled ‘Fair Labor Standards Act of 1938* 

(d) That no male person under sixteen years of age and no female 
person under eighteen years of age and no convict labor will be em¬ 
ployed by the contractor in the manufacture or production or furnish¬ 
ing of any of the materials, supplies, articles, or equipment included 
in such contract; and 

(e) That no part of such contract will be performed nor will any 
of the materials, supplies, articles, or equipment to be manufactured 
or furnished under said contract be manufactured or fabricated in 
any plants, factories, buildings, or surroundings or under working 
conditions which are insanitary or hazardous or dangerous to the 
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health and safety of employees encaged in the performance of said 
contract. Compliance with the safety, sanitary, and factory^ inspec¬ 
tion laws of the State in which the work or part thereof is to be 
performed shall be prima-facie evidence of compliance with this 
subsection. 

Sec. 2. That any breach or violation of any of the representations 
and stipulations in any contract for the purposes set forth in section 
1 hereof shall render the party responsible therefor liable to the United 
States of America for liquidated damages, in addition to damages for 
any other breach of sucn contract, the sum of $10 per day for each 
male person under sixteen years oi age or each female person under 
eighteen years of age, or each convict laborer knowingly employed 
in the performance of such contract, and a sum equal to the amount 
of any deductions, rebates, refunds, or underpayment of wages due to 
any employee engaged in the performance of such contract; and, in 
addition, the agency of the United States entering into such contract 
shall have the right to cancel same and to make open-market purchases 
or enter into other contracts for the completion of the original contract, 
charging any additional cost to the original contractor. Amy sums of 
money due to the United States of America by reason of any violation 
of any of the representations and stipulations of said contract set forth 
m section 1 hereof may be withheld from any amounts due on any 
such contracts or may be recovered in suits brought in the name of 
the United States of America by the Attorney General thereof. All 
sums withheld or recovered as deductions, rebates, refunds, or under¬ 
payments of wages shall be held in a special deposit account and 
shall be paid, on order of the Secretary of Labor, directly to the 
employees who have been paid less than minimum rates ox pay as 
set forth in such contracts and on whose account such sums were 
withheld or recovered: Provided , That no claims by employees for 
such payments shall be entertained unless made within one year from 
the date of actual notice to the contractor of the withholding or 
recovery of such sums by the United States of Ajmerica. 

Sec. 3. The Comptroller General is authorized and directed to 
distribute a list to all agencies of the United States containing the 
names of persons or firms found by the Secretary of Labor to nave 
breached any of the agreements or representations required by this 
Act. Unless the Secretary of Labor otherwise recommends no con¬ 
tracts shall be awarded to such persons or firms or to any firm, cor¬ 
poration, partnership, or asociation in which such persons or firms 
nave a controlling interest until three years have elapsed from the 
date the Secretary of Labor determines such breach to nave occurred. 

Sec. 4. The Secretary of Labor is hereby authorized and directed 
to administer the provisions of this Act and to utilize such Federal 
officers and employees and, with the consent of the State, such State 
and local officers and employees as he may find necessary to assist in 
the administration of this Act and to prescribe rules ana regulations 
with respect thereto. The Secretary snail appoint, without regard to 
the provisions of the civil-service laws but subject to the Classification 
Act of 1923, an administrative officer, and such attorneys and experts, 
and shall appoint such other employees with regard to existing laws 
applicable to the employment and compensation of officers and em¬ 
ployees of the United States, as he may from time to time find 
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necessary for the administration of this Act. The Secretary of Labor 
or his authorized representatives shall have power to make investiga¬ 
tions and findings as herein provided, and prosecute any inquiry 
necessary to his functions in any part of the United States. The 
Secretary of Labor shall have authority from time to time to make, 
amend, and rescind such rules and regulations as may be necessary 
to carry out the provisions of this Act. 

Sec. 5. Upon his own motion or on application of any person 
affected by any ruling of any agency of the United States in relation 
to any proposal or contract involving any of the provisions of this 
Act, ana on complaint of a breach or violation of any representation 
or stipulation as herein provided, the Secretary of Labor, or an im¬ 
partial representative designated by him, shall have the power to 
hold hearings and to issue orders requiring the attendance and testi¬ 
mony of witnesses and the production of evidence under oath. Wit¬ 
nesses shall be paid the same fees and mileage that are paid witnesses 
in the courts of the United States. In case of contumacy, failure, 
or refusal of any person to obey such an order, any District Court of 
the United States or of any Territory or possession, or the Supreme 
Court of the District of Columbia, within the jurisdiction of which 
the inquiry is carried on, or within the jurisdiction of which said 
person who is guilty of contumacy, failure, or refusal is found, or 
resides or transacts business, upon the application by the Secretary 
of Labor or representative designated by him, shall have jurisdiction 
to issue to such person an order requiring such person to appear 
before him or representative designated bynim, to produce evidence 
if, as, and when so ordered, and to give testimony relating to the 
matter under investigation or in question; and any failure to obey 
such order of the court may be punished by said court as a contempt 
thereof: and shall make findings of fact after notice and hearing, 
which findings shall be conclusive upon all agencies of the United 
States, and if supported by the preponderance of the evidence, shall 
be conclusive in any court of the United States; and the Secretary of 
Labor or authorized representative shall have the power, and is hereby 
authorized, to make such decisions, based upon findings of fact, as 
are deemed to be necessary to enforce the provisions of this Act. 

Sec. 6 . Upon a written finding by the head of the contracting 
agency or department that the inclusion in the proposal or contract 
of the representations or stipulations set forth in section 1 will seri¬ 
ously impair the conduct of Government business, the Secretary of 
Labor shall make exceptions in specific cases or otherwise when justice 
or public interest will be served thereby. Upon the joint recommenda¬ 
tion of the contracting agency and the contractor, the Secretary of 
Labor may modify the terms of an existing contract respecting mini¬ 
mum rates of pay and maximum hours of labor as he may find neces¬ 
sary and proper in the public interest or to prevent injustice and 
undue hardship. The Secretary of Labor may provide reasonable 
limitations ana may make rules and regulations allowing reasonable 
variations, tolerances, and exemptions to and from any or all pro¬ 
visions of this Act respecting minimum rates of pay and maximum 
hours of labor or the extent of the application of this Act to contrac¬ 
tors, as hereinbefore described. Whenever the Secretary of Labor 
shall permit an increase in the maximum hours of labor stipulated 
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in the contract, he shall set a rate of pay for any overtime, which rate 
shall be not less than one and one-half times the basic hourly rate 
received by any employee affected. 

Sec. 7. Whenever used in this Act, the word “person” includes one 
or more individuals, partnerships, associations, corporations, legal 
representatives, trustees, trustees in bankruptcy, or receivers. 

Sec. 8. The provisions of this Act shall not be construed to modify 
or amend title III of the Act entitled “An Act making appropria¬ 
tions for the Treasury and Post Office Departments tor the fiscal 
year ending June 30, 1934, and for other purposes,” approved May 
3, 1933 (commonly known as the Buy American Act), nor shall the 
provisions of this Act be construed to modify or amend the Act 
entitled “An Act relating to the rate of wages for laborers and 
mechanics employed on public buildings of the United States and 
the District of Columbia by contractors and subcontractors, and for 
other purposes,” approved March 3, 1931 (commonly known as fhe 
Bacon-Davis Act), as amended from time to time, nor the labor pro¬ 
visions of title II of the National Industrial Recovery Act, approved 
June 16, 1933, as extended, or of section 7 of the Emergency Relief 
Appropriation Act, approved April 8, 1935; nor shall the provisions 
of this Act be construed to modify or amend the Act entitled “An 
Act to provide for the diversification of employment of Federal 
prisoners, for their training and schooling in trades and occupations, 
and for other purposes,” approved May 27, 1930, as amended and 
supplemented by the Act approved June 23,1934. 

Sec. 9. This Act shall not apply to purchases of such materials, 
supplies, articles, or equipment as may usually be bought in the open 
market; nor shall this Act apply to perishables, including dairy, live¬ 
stock and nursery products, or to agricultural or farm products proc¬ 
essed for first sale by the original producers; nor to any contracts 
made by the Secretary of Agriculture for the purchase of agricultural 
commodities or the products thereof. Nothing in this Act shall be 
construed to apply to carriage of freight or personnel by vessel, air¬ 
plane, bus, truck, express, or railway line where published tariff rates 
are in effect or to common carriers subject to the Communications Act 
of 1934. 

SEPARABILITY CLAUSE 

Sec. 10. If any provision of this Act, or the application thereof 
to any persons or circumstances, is held invalid, the remainder of 
the Act, and the application of such provisions to other persons or 
circumstances, shall not be affected thereby. 

Sec. 11. This Act shall apply to all contracts entered into pursuant 
to invitations for bids issued on or after ninety days from the effective 
date of this Act: Provided , however , That the provisions requiring 
the inclusion of representations with respect to minimum wages shall 
apply only to purchases or contracts relating to such industries as 
have been the subject matter of a determination by the Secretary of 
Labor. 

Approved, June 30,1936. 
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[Public Law 49— 80th Congress] 

[Chapter 52— 1st Session] 

[H. R. 2157] 

AN ACT 

To relieve employers from certain liabilities and punishments under the Fair 
Labor Standards Act of 1938, as amended, the Walsh-Healev Act. and the 
Bacon-Davis Act, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 
Urated States of America in Congress assembled, 

Part I 

FINDINGS AND POLICY 

Section 1 . (a) The Congress hereby finds that the Fair Labor 
Standards Act of 1938, as amended, has been interpreted judicially in 
disregard of long-established customs, practices, and contracts between 
employers and employees, thereby creating wholly unexpected liabili¬ 
ties, immense in amount and retroactive in operation, upon employers 
with the results that, if said Act as so interpreted or claims arising 
under such interpretations were permitted to stand, (1) the payment 
of such liabilities would bring about financial ruin of many employers 
and seriously impair the capital resources of many others, thereby 
resulting in the reduction of industrial operations, halting of expan¬ 
sion ana development, curtailing employment, and the earning power 
of employees; (2) the credit of many employers would be seriously 
impaired; (3) there would be created both an extended and continuous 
uncertainty on the part of industry, both employer and employee, as 
to the financial condition of productive establishments and a gross 
inequality of competitive conditions between employers and between 
industries; (4) employees would receive windfall payments, including 
liquidated damages, of sums for activities performed by them without 
any expectation of reward beyond that included in their agreed rates 
of pay; (5) there would occur the promotion of increasing demands 
for payment to employees for engaging in activities no compensation 
for which had been contemplated by either the employer or employee 
at the time they were engaged in; (6) voluntary collective bargaining 
would be interfered with and industrial disputes between employees 
and employers and between employees and employees would be 
created; (7) the courts of the country would be burdened with 
excessive and needless litigation and champertous practices would be 
encouraged; (8) the Public Treasury would be deprived of large sums 
of revenues and public finances would be seriously deranged by claims 
against the Public Treasury for refunds of taxes already paid; (9) the 
cost to the Government of goods and services heretofore and hereafter 
purchased t>y its various departments and agencies would be unreason¬ 
ably increased and the Public Treasury would be seriously affected by 
consequent increased cost of war contracts; and (10) serious ana 
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adverse effects upon the revenues of Federal, State, and local govern¬ 
ments would occur. 

The Congress further finds that all of the foregoing constitutes a 
substantial burden on commerce and a substantial obstruction to the 
free flow of goods in commerce. 

The Congress, therefore, further finds and declares that it is in the 
national public interest and for the general welfare, essential to 
national defense, and necessary to aid, protect, and foster commerce, 
that this Act be enacted. 

The Congress further finds that the varying and extended periods 
of time for which, under the laws of the several States, potential 
retroactive liability may be imposed upon employers, have given and 
will give rise to great difficulties in the sound and orderly conduct of 
business and industry. 

The Congress further: 
have 


finds and declares that all of the results which 


as 



damages) arise with respect to the Walsh-Healey 
Acts and that it is, therefore, in the national public interest and for 



(b) It is hereby declared to be the policy of the Congress in order 
to meet the existing emergency and to correct existing evils (1) to 
relieve and protect interstate commerce from practices which burden 
and obstruct it; (2) to protect the right of collective bargaining; and 
(3) to define and limit the jurisdiction of the courts. 
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EXISTING CLAIMS 

Sec. 2. Relief From Certain Existing Claims Under the Fair 
Labor Standards Act op 1938, as Amended, the Walsh-Healey Act, 
AND THE BaCON-DaVIS Act.- 

(a) No employer shall be subject to any liability or punishment 
under the Fair Labor Standards Act of 1938, as amended, the Walsh- 
Healey Act, or the Bacon-Davis Act (in any action or proceeding 
commenced prior to or on or after the date of the enactment of this 
Act), on account of the failure of such employer to pay an employee 
minimum wages, or to pay an employee overtime compensation, for 
or on account of any activity of an employee engaged in prior to the 
date of the enactment of this Act, except an activity which was 
compensable by either— 

(1) an express provision of a written or nonwritten contract in 
effect, at the time of such activity, between such employee, his 
agent, or collective-bargaining representative and his employer; 
or 

(2) a custom or practice in effect, at the time of such activity, at 
the establishment or other place where such employee was 
employed, covering such activity, not inconsistent with a written 
or nonwritten contract, in effect at the time of such activity, 
between such employee, his agent, or collective-bargaining repre¬ 
sentative and his employer. 


[Pub. Law 40.) 


*7 

(b) For the purposes of subsection, (a), an activity shall be con¬ 
sidered as compensable under such contract provision or such custom 
or practice only when it was engaged in during the portion of the day 
with respect to which it was so made compensable. 

(c) In the application of the minimum wage and overtime compen¬ 
sation pro visions of the Fair Labor Standards Act of 1938, as amended, 
of the Walsh-Healey Act, or of the Bacon-Davis Act, in determining 
the time for which an employer employed an employee there shall be 
counted all that time, but only that time, during which the employee 
engaged in activities which were compensable within the meaning of 
subsections (a) and (b) of this section. 

(d) No court of the United States, of any State, Territory, or 
possession of the United States, or of the District of Columbia, shall 
nave jurisdiction of any action or proceeding, whether instituted prior 
to or on or after the date of the enactment of this Act, to enforce 
liability or impose punishment for or on account of the failure of the 
employer to pay minimum wages or overtime compensation under the 
Fair Labor Standards Act of 1938, as amended, under the Walsh- 
Healey Act, or under the Bacon-Davis Act, to the extent that such 
action or proceeding seeks to enforce any liability or impose any 
punishment with respect to an activity which was not compensable 
under subsections (a) and (b) of this section. 

(e) No cause of action based on unpaid minimum wages, unpaid 
overtime compensation, or liquidated damages, under the Fair Labor 
Standards Act of 1938, as amended, the Walsh-Healey Act, or the 
Bacon-Davis Act, which accrued prior to the date of the enactment of 
this Act, or any interest in such cause of action, shall hereafter be 
assignable, in whole or in part, to the extent that such cause of action 
is based on an activity which was not compensable within the meaning 
of subsections (a) and (b). 

Sec. 3. Compromise op Certain Existing Claims Under the Fair 
Labor Standards Act of 1938, as Amended, the Walsh-Healey Act, 
and the Bacon-Davis Act.— 

(a) Any cause of action under the Fair Labor Standards Act of 
1938, as amended, the Walsh-Healey Act, or the Bacon-Davis Act, 
which accrued prior to the date of the enactment of this Act,, or any 
action (whether instituted prior to or on or after the date of the enact¬ 
ment of this Act) to enforce such a cause of action, may hereafter be 
compromised in whole or in part, if there exists a bona fide dispute 
as to the amount payable by the employer to his employee; except 
that no such action or cause of action may be so compromised to the 
extent that such compromise is based oh an hourly wage rate less than 
the minimum required under such Act, or on a payment for overtime 
at a rate less than one and one-half times such minimum hourly wage 
rate. 

(b) Any employee may hereafter waive his right under the Fair 
Labor Standards Act of 1938, as amended, to liquidated damages, in 
whole or in part, with respect to activities engaged in prior to the 
date of the enactment of this Act 

(c) Any such compromise or waiver, in the absence of fraud or 
duress, shall, according to the terms thereof, be a complete satisfaction 
of such cause of action and a complete bar to any action based on such 
cause of action. 
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(d) The provisions of this section shall also be applicable to any 
compromise or waiver heretofore so made or given. 

(e) As used in this section, the term “compromise” includes “adjust¬ 
ment”, “settlement”, and “release”. 

Past HI 

FUTURE CLAIMS 

Sec. 4. Belief From Certain Future Claims Under the Fair 
Labor Standards Act of 1933, as Amended, the Walsh-Healet Act, 

AND THE BaCON-DaVIS ACT.- 

(a) Except as provided in subsection (b), no employer shall be 
subject to any liability or punishment under tne Fair Labor Standards 
Act of 1938, as amended, the Walsh-Healey Act, or the Bacon-Davis 
Act, on account of the failure of such employer to pay an employee 
minimum wages, or to pay an employee overtime compensation, for or 
on account of any of the following activities of such employee engaged 
in on or after the date of the enactment of this Act— 

(1) walking, riding, or traveling to and from the actual place 
of performance of the principal activity or activities which such 
employee is employed to perform, and 

(2) activities which are preliminary to or postliminary to said 
principal activity or activities, 

which occur either prior to the time on any particular workday at 
which such employee commences, or subsequent to the time on any 
particular workday at which he ceases, such principal activity or 
activities. 

(b) Notwithstanding the provisions of subsection (a) which relieve 

an employer from liability and punishment with respect to an activity, 
the employer shall not be so relieved if such activity is compensable 
by either— ✓ 

(1) an express provision of a written or nonwritten contract in 
effect, at the time of such activity, between such employee, his 
agent, or collective-bargaining representative and his employer; 
or 

(2) a custom or practice in effect, at the time of such activity, at 
the establishment or other place where such employee is employed, 
covering such activity, not inconsistent with a written or non¬ 
written contract, in effect at the time of such activity, between such 
employee, his agent, or collective-bargaining representative and 
his employer. 

(c) For the purposes of subsection (b), an activity shall be con- 
sidered as compensable under such contract provision or such custom 
or practice only when it is engaged in during the portion of the day 
with respect to which it is so made compensable. 

(cl) In the application of the minimum wage and overtime compen¬ 
sation provisions of the Fair Labor Standards Act of 1938, as amended, 
of the Walsh-Healey Act, or of the Bacon-Davis Act, in determining 
the time for which an employer employs an employee with respect to 
walking, riding, traveling, or other preliminary or postliminary activi¬ 
ties described m subsection (a) of this section, there shall be counted 
all that time, but only that time, during which the employee engages 
in any such activity which is compensable within the meaning of sub¬ 
sections (b) and (c) of this section. 
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Part IV 


MISCELLANEOUS 


Sec. 5. Representative Actions Banned.— 

(a) The second sentence of section 16 (b) of the Fair Labor Stand- 
anas Act of 1938, as amended, is amended to read as follows: “Action 
to recover such liability may be maintained in any court of competent 
jurisdiction by any one or more employees for and in behalf of himself 
or themselves and other employees similarly situated. No employee 
shall be a party plaintiff to any such action unless he gives his consent 
in writing to become such a party and such consent is filed in the court 
in which such action is brought.” 

(b) The amendment made by subsection (a) of this section shall be 
applicable only with respect to actions commenced under the Fair 
Labor Standards Act of 1938, as amended, on or after the date of the 
enactment of this Act. 

Sec. 6. Statute op Limitations. —Any action commenced on or 
after the date of the enactment of this Act to enforce any cause of 
action for unpaid minimum wages, unpaid overtime compensation, or 
liquidated damages, under the Fair Labor Standards Act of 1938, as 
amended, the Walsh-Healey Act, or the Bacon-Davis Act— 

(a) if the cause of action accrues on or after the date of the 
enactment of this Act—may be commenced within two years after 
the cause of action accrued, and every such action shall be forever 
barred unless commenced within two years after the cause of 
action accrued; 

(b) if the cause of action accrued prior to the date of the 

• enactment of this Act—may be commenced within whichever of 
the following periods is the shorter: (1) two years after the cause 
of action accrued, or (2) the period prescribed by the applicable 
State statute of limitations; and, except as provided in para¬ 
graph (c), every such action shall be forever barred unless com¬ 
menced within die shorter of such two periods; 

(c) if the cause of action accrued prior to the date of the 
enactment of this Act, the action shall not be barred by paragraph 
(b) if it is commenced within one hundred and twenty days after 
the date of the enactment of this Act unless at the time com- 

• menced it is barred by an applicable State statute of limitations. 

Sec. 7. Determination of Commencement op Future Actions.— 

In determining when an action is commenced for the purposes of 
section 6, an action commenced on or after the date of the enactment 
of this Act under the Fair Labor Standards Act of 1938, as amended, 
the Walsh-Healey Act, or the Bacon-Davis Act, shall be considered to 
be commenced on the date when the complaint is filed; except that in 
the case of a collective or class action instituted under the Fair Labor 
Standards Act of 1938, as amended, or the Bacon-Davis Act, it shall 
be considered to be commenced in the case of any individual claimant— 

(a) on the date when the complaint is filed, if he is specifically 
named as a party plaintiff in the complaint and his written consent 
to become a party plaintiff is filed on such date in the court in 
which the action is brought; or 

(b) if such written consent was not so filed or if his name did 
not so appear—on the subsequent date on which such written con¬ 
sent is filed in the court in which the action was commenced. 


e court m 


the action was commenced. 
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Sec. 8. Pending Collective and Representative A chons.— The 
statute of limitations prescribed in section 6 (b) shall also be appli¬ 
cable (in the case of a collective or representative action commenced 
prior to the date of the enactment of this Act under the Fair Labor 
Standards Act of 1938, as amended) to an individual claimant who 
has not been specifically named as a party plaintiff to the action prior 
to the expiration of one hundred and twenty days after the date 
of the enactment of this Act In the application of such statute of 
limitations such action shall be considered to have been commenced as 


to him when, and only when, his written consent to become a party 

g laintiff to the action is filed in the court in which the action was 
rought 

Sec. 9. Reliance on Past Administrative Rulings, Etc. —In any 
action or proceeding commenced prior to or on or after the date of the 
enactment of this Act based on any act or omission prior to the date of 
the enactment of this Act, no employer shall be subject to any liability 
or punishment for or on account of the failure of tne employer to pay 
minimum wages or overtime compensation under the Fair Labor 
Standards Act of 1938, as amended, the Walsh-Healey Act, or the 
Bacon-Davis Act, if he pleads and proves that the act or omission 
complained of was in good faith in conformity with and in reliance 
on any administrative regulation, order, ruling, approval, or inter¬ 
pretation, of any agency of the United States, or any administrative 
practice or enforcement policy of any such agency with respect to the 
class of employers to which ne belonged. Such a defense, if estab¬ 
lished, shall be a bar to the action or proceeding, notwithstanding that 
after such act or omission, such administrative regulation, order, 
ruling, approval, interpretation, practice, or enforcement policy is 
modified or rescinded or. is determined by judicial authority to be 
invalid or of no legal effect. 

Sec. 10. Reliance in Future on Administrative Rulings, Etc.— 
(a) In any action or proceeding based on any act or omission on or 
after the date of the enactment of this Act, no employer shall be 
subject to any liability or punishment for or on account of the failure 
of the employer to pay minimum wages or overtime compensation 
under the Fair Labor Standards Act of 1938, as amended, the Walsh- 
Healey Act, or the Bacon-Davis Act, if he pleads and proves that the 
act or omission complained of was in good faith in conformity with 
and in reliance on any written administrative regulation, order, ruling, 
approval, or interpretation, of the agency of the United States speci¬ 
fied in subsection (b) of this section, or any administrative practice or 
enforcement policy of such agency with respect to the class of 
employers to which he belonged. Such a defense, if established, shall 
be a bar to the action or proceeding, notwithkanding that after 
such act or omission ; such administrative regulation, order, ruling, 
approval, interpretation, practice, or enforcement policy is modified 
or rescinded or is determined by judicial authority to be invalid or 
of no legal effect. 

(b) The agency referred to in subsection (a) shall be— 

(1) in the case of the Fair Labor Standards Act of 1938, as 
amended—the Administrator of the Wage and Hour Division of 
the Department of Labor; 1 
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(2) in the case of the Walsh-Healey Act—the Secretary of 
Labor. or any Federal officer utilized by him in the administration 
of such Act; and 

(3) in the case of the Bacon-Davis Act—the Secretary of 
Labor. 

Seo. 11. Liquidated Damages. —In any action commenced prior to 
or on or after the date of the enactment of this Act to recover unpaid 
minimum wages, unpaid overtime compensation, or liquidated dam¬ 
ages, under the Fair Labor Standards Act of 1938, as amended, if the 
employer shows to the satisfaction of the court that the act or omission 
giving rise to such action was in good faith and that he had reasonable 
grounds for believing that his act"or omission was not a violation of 
the Fair Labor Standards Act of 1938, as amended, the court may, 
in its sound discretion, award no liquidated damages or award any 
amount thereof not to exceed the amount specified in section 16 (b) 
of such Act 

Sec. 12. Applicability or “Area or Production” Regulations.— 
No employer shall be subject to any liability or punishment under the 
Fair Labor Standards Act of 1938, as amended, on account of the 
failure of such employer to pay an employee minimum wages, or to 
pay an employee overtime compensation, for or on account of an 
activity engaged in by such employee prior to December 26, 1946, if 
such employer— 

(1) was not so subject by reason of the definition of an “area of 
production”, by a regulation of the Administrator of the Wage and 
Hour Division of the Department of Labor, which regulation was 
applicable at the time of performance of the activity even though 
at that time the regulation was invalid; or 

(2) would not have been so subject if the regulation signed on 
December 18,1946 (Federal Register, Vol. 11, p. 14648) had been 
in force on and after October 24,1938. 

Sec. 13. Definitions.— 

(a) When the terms, “employer”, “employee”, and “wage” are used 
in this Act in relation to the Fair Labor Standards Act of 1938, as 
amended, they shall have the same meaning as when used in such Act 
of 1938. 

* (b) When the term “employer” is used in this Act in relation to the 
Walsh-Healey Act or Bacon-Davis Act it shall mean the contractor or 
subcontractor covered by such Act. • . 

(c) When the term “employee” is used in this Act in relation to the 
Walsh-Healey Act or the Bacon-Davis Act it shall mean any individual 
employed by the contractor or subcontractor covered by such Act in the 
performance of his contract or subcontract 

(d) The term “Wash-Healey Act” means the Act entitled “An Act 
to provide conditions for the purchase of supplies and the making of 
contracts by the United States, and for other purposes”, approved 
June 30,1936 (49 Stat 2036), as amended; and the term “Bacon-Davis 
Act” means the Act entitled “An Act to amend the Act approved 
March 3,1931, relating to the rate of wages for laborers and mechanics 
employed by contractors and subcontractors on public buildings”, 
approved August 30,1935 (49 Stat. 1011), as amended. 

(e) As used in section 6 the term “State” means any State of the 
United States or the District of Columbia or any Territory or pos¬ 
session of the United States. 


Sec. 14. Separability. —If any provision of this Act or the appli¬ 
cation of such provision to any person or circumstance is held invalid, 
the remainder of this Act and the application of such provision to 
other persons or circumstances shall not be affected thereby. 

Sec. 15. Short Title. —This Act may be cited as the “Portal-to- 
' Portal Act of 1947”. 

* Approved May 14, 1947. 




